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TOPICAL INDEX TO SUBJECT MATTER 


ABORTION 
Medicaid, Hyde Amendment. Roe v. Casey. 3d Cir. .. 541 


ADMINISTRATIVE AGENCIES 
Nuclear waste disposal, jurisdiction, exhaustion of reme- 
dies. Tp. of Lower Alloway Creek v. U.S. Nuclear ne. 
SOT CONN US eeisieslicceis ots o's'd ovicist eon ncleedeoeee 
Nuclear waste disposal, jurisdiction, exhaustion of oi 
dies. Cty. of Ocean v. U.S. Nuclear Regulatory Commn. 
US.D.C. 61 
OSHA, maritime standards, statutory construction. Dravo 
-— v. Occupational Safety & Health Review Commn. 
REG Meteo ate eek, oe aig sb FG's v7 |. See 6 BAS RICE e MKC Hee 149 


ADMINISTRATIVE LAW 

Milk. United States v. United Dairy Farmers Cooperative 
Ass’n. 3d Cir. 40 

Once, as here, the Commissioner of Banking determines 
that a hearing on a full branch office application is advis- 
able, the hearing is to be presided over by the Commis- 
sioner directly and individually, if he so determines, or by 
an administrative law judge assigned by the Director of 
the Office of Administrative Law; the objector banks in 
this matter have the status of parties to the proceeding 
and, as such, are entitled to challenge all of the aspects of 
the application. In re Orange Savings Bank. App. Div. 363 

Administrative Law Decisions 617 


ADMINISTRATIVE PROCEDURE 

The Commissioner of the Department of Corrections 
must consider the township’s zoning regulations in reach- 
ing a decision about establishing a group home for de- 
linquent boys, and must provide an opportunity for local 
citizens to air their concerns; the final decision must be 
reasonable, not arbitrary, and, if local concerns are to be 
ignored, valid reasons must be given. Pemberton Tp. v. 
State of New Jersey. Law Div. ..................eee eee 23 


ALCOHOLIC BEVERAGE CONTROL 
Eliminating retail price maintenance and allowing price 
competition, the basic thrust of the new regulations, is 
well within the powers granted to the director of the Di- 
vision of Alcoholic Beverage Control by the Legislature, 
and the procedures employed in the adoption of the reg- 
ane satisfy due process. Heir v. Degnan. Supreme 
217 


"i challenges to specific regulations are without merit 
except as to N.J.A.C. 13:2-24.11(a)(8) (amended), which is 
invalid insofar as it proscribes cooperative advertising of 
matters other than prices, and N.J.A.C. 13:2-41.5 (amend- 
ed), which establishes an interim method of collecting the 
sales tax on sales of alcoholic beverages and goes beyond 
the limits of the director’s regulatory power; it will be 
allowed to remain in effect for six months to preserve the 
continuity of tax collection and to enable the Legislature 
to take appropriate action. Heir v. Degnan. Supreme Ct. 217 


AMNESIA 


There was no error in the trial court’s instruction plac- 
ing the burden of proof as to the defense of amnesia on 
the defendant by a preponderance of the evidence. State 
Ma I OMNAT SSUPDOINO OES ijic:0 i008 ss o.5.si0 so ss oie.s ie tisieiaisie sjas 105 


ANTITRUST 

Jurisdiction, real estate brokers, price fixing. McLain 
v. Real Estate Board of New Orleans, Inc. U.S. Supreme 
Ct. 95 

Joint tortfeasors, contribution. Newark Motor Inn —" 
v. Holiday Inns, Wet, MINN os o.cn osha tees 

Restraint of trade, state immunity, Twenty-First ‘man 
ment. California Retail Liquor Dealers Ass’n v. Midcal 
Aluminum, Inc. U.S. Supreme Ct. .................00% 279 


APPEALS 


New Appellate Procedures To Be Implemented 

ro 4% to counsel. United States v. Albert De Falco. 
CLS eg ae ee ee eToys one re enen e 37 

Where, as here, a verbatim transcript of the municipal 
court trial is available, the Superior Court review of the 
conviction is a trial de novo on the record; the Superior 
Court judge erred in permitting the State to supplement 
the municipal court record with evidence of the scientific 
reliability of the K-55 speed-measuring device. State v. 
MUSBPAVESADD! DIV. cos 5o55scescccecoacseecdessceesese. 96 

Bail bonds. United States v. Martinez. 3d Cir. ...... 133 


Coram nobis, evidence, burden of proof. United States v. 
Gross. 3d Cir. 79 

Federal procedure. Holmes v. Hilton, Superintendent, 
N.J. State Prison at Trenton and Degnan, Atty. Gen. 
U.S.D.C. 352 


Class actions, mootness, Federal procedure, banks, 
credit cards. Deposit Guaranty National Bank of Jackson, 
Mississippi v. Roper. U.S. Supreme Ct. ............ £5 49 OOF 


Labor Law, arbitration, standard of review. N.L.R.B. v. 
Pincus Brothers, Inc. -Maxwell. 3d Cir 523 

Evidence, Experts. Teen-Ed Inc. t/a N.J. Piano & Or- 
gan Co. v. Kimball Int’l Inc. 3d Cir. .................. 541 


ARBITRATION 

The confusion engendered here by the submission to the 
arbitrator has permeated the entire proceeding, no part 
of which can be salvaged; the parties may now resolve 
the issues—whether there was an accident involving a 
hit-and-run vehicle, whether that vehicle was at fault and, 
if so, the amount of damages and payment owing under 
the insurance policy—by proceeding with a new arbitra- 
tion. Perez v. American Bankers Ins. Co. of Florida. 
RUM ata0 ae < cisie siarsi otis Guise sis sve diets elsinieaisics sees 57 

Interest Arbitration: Who’s Winning In New Jersey?, be 
Ernest Gross and Petro Stawnychy 


Plaintiff is not estopped here from asserting the con- 
tract clause that provides that a demand for arbitration 
must be filed within 30 days of the engineer’s written de- 
cision on the claim; according to the Arbitration Rules, a 
response by plaintiff to the demand was not mandatory, 
and any reliance thereon by defendant was neither justified 
nor reasonable. Brick Tp. Municipal Utilities Auth. v. 
Diversified R. B. & T. Constr. Co., Inc. App. Div. ...... 118 

Reformation, rescission. H. Prang Trucking Co., Inc. v. 
Local Union No. 469. 3d Cir 149 

In matters of tripartite arbitration, confirmation of the 
arbitrator’s award should be denied because of ‘‘evident 
partiality’ in all cases in which there has been an undis- 
closed, substantial, ongoing business relationship between 
an arbitrator and one of the parties. Barcon Assoc., Inc. v. 
Tri-County Asphalt Corp. App. Div. .................... 265 


ARMED ROBBERY 

Where, as here, the actor merely shows part of a toy 
pistol to the victim to convince her to turn her property 
over to him but does not use it or threaten to use it as a 
bludgeon, he is not armed with a deadly weapon; such 
conduct is proscribed by N.J.S.A. 2C:15-1a(2) but is not a 
crime of the first degree under the grading scheme of N.J. 
S.A. 2C:15-1b. State v. Rines. Law Div. ................ 563 


ARMED SERVICES 


Air Force, regulations, First Amendment. Brown, Sec’y. 
of Defense v. Glines. U.S. Supreme Ct. ................ 115 


ARRESTS 
Innkeepers, citizen’s arrest, emotional distress, false 
arrest and false imprisonment. Dr. Moolenaar II and Wal- 
lace v. Atlas Motor Inns, Inc. 3d Cir. ................ 309 
Felonies, warrantless search of private residence. Pay- 
ton v. New York. U.S. Supreme Ct. .................... 458 


ATTORNEY-CLIENT PRIVILEGE 
Criminal law, severance. United States v. Juliano. US. 
C. 64 


ATTORNEY GENERAL’S FORMAL OPINIONS 


No. 26 - 1979 - Parole, aggregation of sentences, commuta- 
tion credits 58 
No. 27 - 1979 - Smoking in public places, State Public 
Health Council, Criminal Code 106 
No. 1 - 1980 - Casinos, gambling, backgammon tourna- 
ment 237 
No. 2 - 1980 - Local political subdivisions, deferred com- 
pensation funds, investment 242 
No. 3 - 1980 - Solid waste management districts, solid waste 
disposal = 
No. 4 - 1980 - Municipal budget CAPS, utility deficit . 
No. 5 - 1980 - State Constitution, Legislature, pe ts 
of office 402 
No. 6 - 1980 - Waterfront development, permits 
No. 7 - 1980 - Municipality, budget cap, urban renewal 522 
No. 8 - 1980 - Environmental protection, Green Acres Ac- 
quisition, appraised value 538 
No. 9 - 1980 - Public contracts, disclosure requirements 602 


ATTORNEYS 


Maintenance of public confidence in the Supreme Court 
and in the bar as a whole requires the strictest discipline 
in misappropriation cases; that confidence is so important 
that mitigating factors (restitution, prior outstanding ca- 
reer, inexperience, etc.) will rarely override the require- 
gay of disbarment. In re Wendell R. Wilson. Supreme 

MLS aA aioe Ae inicik swine. Cale a Pe eee ab ocltete Meas saseeee we 33 

Respondent knowingly used his clients’ money as if it 
were his own, and disbarment is the only appropriate dis- 
cipline; generally, all such cases shall result in disbarment 
—nho significant exceptions to this rule are foreseen and the 
result is expected to be almost invariable. In re we 
Ree Wilson: Supreme CC... coc cc ieee ei ccccccccecccsuce 

Trial Attorney Certification Board Issues Report . 

The attorney who represented defendant in his vie 
tion for gambling offenses also represented two codefend- 
ants until just before they entered guilty pleas, and his 
law partner represented two codefendants at the joint 
trial; in the absence of an informed waiver by defendant, 
the potential for a conflict of interest by his attorney 
requires reversal of his conviction and a new trial. State 
v. Bellucci. Supreme Ct. .........ccscccscscscsecccvecs 153 


A finding of a constitutionally suspect conflict arising 
from joint representation does not depend on a joint trial; 
the potential here for the attorney to.be less than a vigor- 
ous partisan for defendant existed in his continuing obli- 
gation to preserve the pretrial confidences of the co- 
_ who pleaded guilty. State v. Bellucci. Supreme 

153 


A partnership must be considered a single attorney in 
determining whether a defendant has received effective 
assistance of counsel; once a potential conflict exists, 
prejudice will be presumed in the absence of waiver, even 
if associated attorneys are involved instead of the same 
attorney. State v. Bellucci. Supreme Ct. .............. 153 

Whenever the same counsel—including partners or office 
associates—represents more than one defendant, both the 
attorney and the trial court must explain the possible con- 
sequences of multiple representation te each defendant— 
the situation must be explored on the record both to en- 
sure that defendants are aware of the potential hazards 
and to secure a proper waiver; this rule amounts to an 
absolute bar to multiple representation unless defendants 
are fully advised of the potential problems involved. State 
Ve Beldeer Sunremie Ch. von cces cece. cacswewcadeces 153 

ABA Model Rules of Professional Conduct 

New Jersey Patent Attorneys 

Although the state court is not bound by the bankruptcy 
court’s determination that the law firm is entitled to repre- 
sent both plaintiffs, the attorneys will be permitted to 
exercise their own judgment as to whether to continue to 
represent multiple interests; this decision should not be 
intrepreted as immunizing counsel against. disciplinary 
charges should an inherent conflict or other reasons for 
disqualification in fact exist—attorneys are vigorously 
discouraged from taking any chances where the potential 
for conflict exists. Goodwin Motor Corp. v. Mercedes-Benz 
OEP CONES ANG ooo dda wie as co ceeiddcnsencgenasece 334 

In both of these matters respondent’s clients had every 
right to expect honesty and fair dealing, but in both—by 
attempting to commit a fraud on the court and his client 
to secure a larger fee than he was entitled to-and by 
counselling a client to make a hopeless investment in a 
building in which he had an interest and concealing ma- 
terial information from her—he attempted to appropriate 
their money to his own purposes; respondent’s name will 
be stricken from the roll. In re Leon S. Wolk. Supreme 
CRS ahi Sade vuis eeaicawsledaaead bidduaaes Grol teanbeeeueee 387 

It does not make any difference whether the allegations 
in this countersuit, brought by one who was dismissed as 
a defendant in a medical malpractice suit against the at- 
torney for the plaintiffs in that suit, are couched in terms 
of simple negligence or gross negligence—both theories 
assume a duty between an attorney and third persons that 
simply does not exist in this setting; this is not to say that 
an attorney can show a complete disregard for the rights 
of a prospective defendant, since malicious prosecution 
remains as an available remedy. Ackerman v. Lagano. 
Law Div. 409 

It is not necessary here to resolve the issue of whether 
the wrongful naming of the doctor in the medical mal- 
practice suit was without probable cause or actuated by 
malice since his claimed damage to his professional repu- 
tation does not constitute the ‘special injury”’ required in 
a suit for malicious use of process. Ackerman v. Lagano. 
PMN oo ais ogo ca tative ne ve dees sintinvsise aeeasadanen 409 

NJSBA Evaluates Proposed ABA Professional Conduct 

441 

Do Lawyers Ever Make Heaven? by Hon. Edward V. 
Martino, A.J.S.C., Ret. oe 

Supplemental Trial Attorney Certification Report . 

In view of the apparent violation of the disciplinary mien 
here, the matter is remanded to the trial court for an in- 
quiry into the extent of the practice of acting as both 
counsel and witness on the part of plaintiff’s counsel and 
for referral if the judge deems it appropriate to the Ad- 
ministrative Director of the Courts. Fargo Realty, Inc. v. 
Vi ew nc ccic.a's:c uc dona sensactesarceuas 606 

Regulations Of Trial Attorney Certification Board .. 610 

Trial Attorney Certification Rule Amendments. Rules 
1:39, 1:39-1, 1:39-2, 1:39-3, 1:39-4, 1:39-5, 1:39-6, 1:39-7, 
1:39-8, 1:39-9, 1:39-10 


ATTORNEYS’ FEES 

Class action, Common Fund Doctrine, securities. Boeing 
Co. v. Van Gremert. U.S. Supreme Ct. 226 

The ruling of the trial court that plaintiff-franchisee is 
entitled to an award of counsel fees pursuant to the Fran- 
chise Practices Act is affirmed, but the matter is re- 
manded for reevaluation of the amount, which is sub- 
stantially excessive; an award under N.J.S.A. 56:10-10 
must be reasonable and must reflect the extent to which 
counsel has prevailed for the practical benefit of his client. 
Westfield Centre Service, Inc. v. Cities Service Oil Co. 
RO gece cd sae adden ole cae ROO CRSTERSAC RS 241 

The proceeding was always “an action for the fore- 
closure of a mortgage’”’ as regulated by R. 4:42-9(a)(4) 
and, since no action was ever commenced on the notes, 
the court could not fix any amount of counsel fees on the 
notes. Coastal State Bank v. Colonial Wood Products, Inc. 
MATa one react oO acinsedasendysee sa osc dgeceennee 303 
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ATTORNEYS’ FEES, Cont’d 
Since plaintiff had sought counsel fees only in accordance 
with R. 4:42-9(a)(4) when the judgment of foreclosure was 
entered, it was improper to have changed the basis of the 
award to the provisions for fees in the notes after pay- 
ment had been tendered; further, even if a plaintiff in a 
foreclosure action seeks to recover a fee on a provision 
in a note from the outset of the litigation, he is limited to 
the fee allowable under R. 4:42-9(4). Coastal State Bank v. 
Colonial Wood Products, Inc. App. Div. .............. 303 
The narrow bad-faith rule that the trial judge extracted 
from Karl v. N.Y. Life Ins. Co. was not intended to be the 
single criterion upon which an award of counsel fees pur- 
suant to R. 4:42-9(a)(6) is to be determined; the totality of 
the circumstances is to be examined, weighing such fac- 
tors as the novelty of the asserted defense, the general 
conduct of the parties, etc. Kistler v. N.J. Manufacturers 
UR INY SE: So Sev nkinvs 654 Sebudenees cba daakes cot 344 
R. 4:42-9(a)(6) was never intended to apply to a direct 
monetary claim by an insured against his carrier, but 
only to those situations in which an insured was constrained 
to bring suit to enforce the provisions of a liability or in- 
demnity policy whereby the carrier was obliged to defend 
and indemnify; any extension of the rule to encompass 
a situation such as the one here, where it was determined 
that plaintiff’s automobile liability insurance policy in- 
cluded collision coverage, is peculiarly within the province 
of the Supreme Court. Kistler v. N.J. Manufacturers Ins. 
DANII: cb osc cnbscnevice tascawcssccerienesshouss® 344 
The $3000 settlement here reaches the district court’s 
jurisdictional limit and the claim for contractual counsel 
fees is dismissed as being beyond it; the provision for 
counsel fees in the promissory note is simply an element 
of damages to be considered along with the claim for the 
balance due, and the obligations imposed on defendant by 
the note arise out of a single transaction and are not 
“separate, distinct claims” within the meaning of N.J.S.A. 
2A:6-34.1. Oro v. Vaspoli Construction Co. Cty. D. Ct. 464 
The Civil Rights Attorneys’ Fees Award Act of 1976 
vests discretionary authority in the courts to award an 
attorney’s fee against the State or a state official to a 
prevailing party in an action to enforce a civil right under 
$1983; the award here, to a legal services corporation and 
to a subdivision of the State, is limited to the time ex- 
pended on the prevailing issues. Right to Choose v. Byrne. 
Ch. Div. 482 
Prevailing party. Swietlowich v. Cty. of Bucks. 3d 
A en ane Nee ry OTe eee ee ees ees - 541 
Although the moneys paid by the county to the contractor 
here, in settlement of litigation, may fall within the cate- 
gory of a trust fund for his materialmen and laborers or 
their subrogee (the surety) and thus not be subject to the 
lien of the contractor’s attorneys, the surety/subrogee 
may still be required to pay its pro rata share of counsel 
fees, particularly if it acquiesced in the legal proceedings 
that made the fund available. Montefusco Excavating & 
Contracting Co., Inc. v. Middlesex County. Supreme Ct. 601 
Here, where the only remedy for the car manufacturer’s 
violation of the Magnuson-Moss Warranty Act was rescis- 
sion against the selling dealer of plaintiff’s purchase of a 
defective car, the manufacturer is not shielded from lia- 
bility under the act for plaintiff’s attorney’s fee by its 
system of selling cars (which it expressly warrants to 
customers) through authorized but independent dealers. 
Ventura v. Ford Motor Corp. Ch. Div. ..............+. 601 
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The Local Public Contracts Law does not apply to a 
sewerage authority’s appointment of its clerk. Fennimore 
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Garnishment, insurance, quasi in rem jurisdiction. Rush 
A a ee 114 
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Appeals. United States v. Martinez. 3d Cir. ........ 133 
BANKRUPTCY 

ee ONE SONEOD oS cbiwniss ccescetasbeawex 81 

New Bankruptcy Court Fees .................ssee00- 403 
BANKS 


Once, as here, the Commissioner of Banking determines 
that a hearing on a full branch office application is advis- 
able, the hearing is to be presided over by the Commis- 
sioner directly and individually, if he so determines, or by 
an administrative law judge assigned by the Director of 
the Office of Administrative Law; the objector banks in 
this matter have the status of parties to the proceeding 
and, as such, are entitled to challenge all of the aspects 
Se the application. In re Orange Savings Bank. App. 

Where inquiry is made as to the legitimacy of a nae 
order drawn on another bank, the collecting bank has a 
duty to give accurate information as to facts within its 
knowledge, such as whether the item has been finally set- 
tled; as to facts outside its immediate knowledge, a col- 
lecting bank should not be held to a higher duty of dis- 
closure unless it is specifically put on notice that this 
information is sought or unless the facts indicate an obvi- 
ous alteration in the amount of the money order so as to 
excite a reasonable suspicion of fraud. Burke v. rt 
Peoples Bank of New Jersey. Cty. D. Ct. .............. 

Venue, National Bank Act. Petrizzo v. United States. 


SUMMER An CEGELE CRE hu bebe bssspe eho seth ioksneeennttoy cee 581 
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State Bar Nominating Committee Report ........... 131 
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BAR EXAMS 
February Bar Examination .................sseeeees 241 
succenstal Bar Candidates... .........sssserssscosees 473 
Supreme Court To Study Bar Exam Procedures .... 473 
Successful Bar Candidates, Supplementary List .... 577 


BASTARDY PROCEEDINGS 

R. 4:74-6 was intended to conform with the grant under 
N.J.S.A. 9:17-20 of a right to trial by jury to “either par- 
ty,”’ but erroneously limited that right to ‘defendant’ 
through a misapprehension of the nature of bastardy pro- 
ceedings, which are not criminal in nature; the rule is 
construed here to permit either party to demand a Saw 
SOUNDS: Wi Ae MANU ORN es on 5 550s sncpcassecessccds e005 190 


BIDDING 

Supplying a highly sophisticated totalisator for the 
Meadowlands race track does not fall within the ambit of 
the professional services exemption, and the public bid- 
ding requirement should have been followed. Autotote Ltd. 
v. N.J. Sports and Exposition Auth. App. Div. ........ 162 


BIRTH CERTIFICATES 


N.J.S.A. 26:8-40.1 requires a showing of good cause be- 
fore a court may order a change in the recording of an 
adopted person’s place of birth, and a court may order 
such a change only for adopted persons born in the United 
States; the trial judge’s conclusion that plaintiffs did not 
establish good cause for changing the recording of their 
adopted child’s place of birth, which was outside the 
United States, is amply supported by the record and it is 
thus unnecessary to decide their constitutional challenge 
to the statute. In re L. C. App. Div. .................5- 97 


BLIGHTED AREAS 


The Blighted Area Act may apply to a single lot; the 
blight here was sufficiently advanced, even though con- 
fined to a relatively small area, to justify a determination 
that it should be remedied at this time rather than later, 
when its adverse impact might be more extensive. Mag- 
lies v. East Brunswick Tp. Planning Bd. App. Div. .... 618 


BLOOD BANKS 


Defendant nonprofit corporation, organized to collect, 
process, store and distribute blood, requires recipients to 
be blood donors or members of the immediate family of a 
donor or to pay a fee for costs; it is thus not operated ex- 
clusively for charitable purposes and is not entitled to 
immunity from tort liability under N.J.S.A. 2A:53A-9. 
Jacobs v. North Jersey Blood Center. Law Div. ........ 254 


BOARDS OF EDUCATION 


No statute or regulation would have been violated here 
if the additional two hours had not been scheduled by the 
board of education (modifying a past practice of dismiss- 
ing school early on the day before Thanksgiving) or if the 
teachers had been compensated for having worked those 
extra hours; since there was no particularly significant 
educational purpose and the budgetary consideration was 
the dominant element, it cannot be said that negotiation 
and binding arbitration of that matter significantiy or sub- 
stantially trenched on the managerial prerogative of the 
board. Woodstown-Pilesgrove Reg. School Dist. Bd. of Ed. 
v. Woodstown-Pilesgrove Reg. Ed. Ass’n. Supreme Ct. 177 

Although neither the commissioner nor the State Board 
of Education gave specific reasons for their acticn on the 
local board’s cap waiver request, a remand tc remedy 
that deficiency is not required: where the county superin- 
tendent’s recommendations were accepted it can be as- 
sumed that his supporting reasons were also accepted, and 
as for the cut of a miniscule fraction of the total budget 
despite his recommended approval, no useful purpose 
would be served by remanding for a specific statement of 
reasons in light of the small amount involved. East Wind- 
~ Reg. School Dist. Bd. of Ed. v. State Bd. of Ed. APD. 

iv. 

Teachers employed under Title I of the Elementary bee 
Secondary Education Act are not “teaching staff mem- 
bers” within the meaning of the teacher tenure statute. 
Point Pleasant Beach Teachers Ass’n v. Callam. App. 
PU soeetocthwacla sume eelsteeesoacebetsesp coe caeonsee 498 

The legislative policy of encouraging local involvement 
and community participation in the educational process is 
not a mandate that controls to the exclusion of all other 
factors; the Commissioner of Education correctly weighed 
the racial, financial and educational factors here in con- 
cluding that ‘‘good and sufficient reason’? had not been 
shown for terminating the sending-receiving relationship 
between the school districts. Branchburg Tp. Bd. of Edu- 
cation v. Somerville Bd. of Education. App. Div. ...... 615 


BREATHALYZERS 

There is no reasonable relationship between the failure 
to advise a defendant that he will be entitled to a hearing 
before his driving privileges are suspended should he re- 
fuse to take the breathalyzer test and the admissability 
of the test itself under a statute that does not afford him 
a right to refuse once he has driven under circumstances 
demonstrating that he is under the influence. State v. 
ee ee er ee ee ee eerie 362 


BURDENS OF PROOF 

There was no error in the trial court’s instruction placing 
the burden of proof as to the defense of amnesia on the 
defendant by a preponderance of the evidence. State v. 
BAIR FIEND GE o.oo sigs vn ncnschovesscaveeenscicecs? 105 

Burdens of proof are “procedural” matters within the 
meaning of N.J.S.A. 2C:1-1(c)(1), and “pending cases” 
embrace undecided appeals as well as ongoing trials; 
however, a new trial here based solely on the trial court’s 
failure to apply a statute that had not yet taken effect 
would introduce delay, contrary to the legislative man- 
date, and the instruction regarding the burden of proof as 
to amnesia is to be judged by the law prevailing at the 
time of trial. State v. Molnar. Supreme Ct. ........... 105 








CASINOS 


A backgammon tournament would not violate the crim- 
inal laws prohibiting gambling provided that no admission 
fee is charged for participation. Attorney a 
Formal Opinion No; 1 =: 1000 23.6 cick c ce ices cones 

The general preemption section of the Casino cae 
Act may not be interpreted as exempting casinos from the 
Child Labor Law; the matter is remanded for eniry of 
judgment to the municipal court, which dismissed the 
complaint (after both sides had presented their full proofs 
and rested) on the erroneous ground that the charges 
were “subject to the exclusive jurisdiction of the Casino 
Control Commission.” State v. Resorts Int’l] Hotel, Inc. 
EI RIEWS coins Hoe sons ceins ccsone ae seb kegs ekowuemeweear 617 


CHARITABLE IMMUNITY 

Defendant nonprofit corporation, organized to collect, 
process, store and distribute blood, requires recipients to 
be blood donors or members of the immediate family of a 
donor or to pay a fee for costs; it is thus not operated 
exclusively for charitable purposes and is not entitled to 
immunity from tort liability under N.J.S.A. 2A:53A-9. 
Jacobs v. North Jersey Blood Center. Law Div. ...... 254 

If the proofs disclose that plaintiff was a non-Y.M.C.A. 
member and a patron of its commercially promoted ski 
area (operated for profit used for its general charitable 
purposes) and that she paid a higher fee than its user- 
members, she is not barred by N.J.S.A. 24:53A-7 from 
bringing this action for injuries allegedly caused by bes 
negligence. Kasten v. Y.M.C.A. App. Div. ............ 


CHARITABLE ORGANIZATIONS 


Door to door solicitation, freedom of speech, ordinances. 
Village of Schaumberg v. Citizens for a Better Environ- 
OU SI OES, os boi 5 00055565 0swes cba iocs we 250 


CHILD LABOR 


Labor Law, Fair Labor Standards Act—Sec. 16(e), due 
process. Marshall, Secretary of Labor v. Jerrico, Inc. U.S. 
UDR RT 5 oh ions ob an os pode h sis guis ness eeaselen scams 567 

The general preemption section of the Casino Control 
Act may not be interpreted as exempting casinos from the 
Child Labor Law; the matter is remanded for entry of 
judgment to the municipal court, which dismissed the com- 
plaint (after both sides had presented their full proofs and 
rested) on the erroneous ground that the charges were 
“subject to the exclusive jurisdiction of the Casino Control 
Commission.”” State v. Resorts Int’l1 Hotel, Inc. App. 
BV. ci: cGasue hea dheadsacudauioee seacwien See eaiemaieen Laine 617 


CHILDREN (see also Minors) 


Civil Service Retirement Act, “recognized natural chil- 
dren.’”’ United States v. Clark, Guardian. U.S. Supreme 


RES eid uaasces hunnie at ba cae ten renee tuo nack saa ab cslcameee 257 

Social Security, disability benefits, adoptees. Brehm v. 
EAAITIS HSOCY. OE MONO OIE, os oon sce ncn ois ens suwee se 443 
CIVIL PROCEDURE 


If, as appellants claim, the supplement to the Franchise 
Practices Act, a general law, is private or special legisla- 
tion, it would be void even if the notice requirements for 
special legislation had been satisfied, and appellants’ ap- 
plication thus does not involve the machinery of the sup- 
plement’s enactment and may not be brought in the 
Appellate Division under N.J.S.A. 1:7-1 et seq.; the only 
question, substantive in nature, is whether the supplement 
is special legislation, and the matter is transferred to the 
Law Division. In re McCabe. Supreme Ct. ............ 81 

Where, as here, a proposed amended complaint (or the 
affidavit in support of a motion for leave to amend) sets 
forth at least prima facie that the factual basis for the 
cause of action sought to be asserted was not discovered 
or reasonably discoverable prior to the expiration of the 
statute of limitations, the fact-finding process required of 
the trial judge would preclude the denial of the motion to 
amend; upon service of the amended complaint, the added 
defendant will have ample opportunity to raise the defense 
- the statute of limitations. Bernstein v. Cheslock. App. 

BV 5-5 cvesnaubpnweerebaeee ee neeGhawuuheess sates aeeecee 105 


CIVIL RIGHTS 


Limitations of action, fraudulent concealment. Swietlo- 
wich, administratrix and in own right v. County of Bucks. 
NRO sas Shes cueuhis wmobe a sanecnaes snl vaste benesaceeree 40 

It was not necessary that the victims of the hotel’s dis- 
crimination be named as complainants for the director of 
the Division on Civil Rights to award monetary damages 
for humiliation to them; however, procedural due process 
would require that defendants be given timely notice of 
the director’s proposed action and the persons to whom 
such damages might be awarded, and they are entitled 
to a rehearing on the question of ‘humiliation damages if 
they so elect. Director, Div. on Civil Rights v. Slumber, 
|S rr eT yee 401 


The lowering of plaintiffs’ water table when the town- 
ship wells were constructed was the result of discretionary 
actions of the township entities and cannot be the subject 
of a tort claim; plaintiffs, who enjoyed no right to have 
the level maintained, are unable to overcome the defense 
of qualified immunity enjoyed by the township entities in 
the Civil Rights Act claim. Woodsum v. Pemberton = 
RW DIY owe dis aceaulhisn Sablon se biakiese se teeeeenae 

The 180-day time limit for filing in N.J.S.A. 10:5-18 is “4 
a restriction on damages, and the director of the Division 
on Civil Rights correctly chose the effective date of the 
sex-discrimination amendment as the beginning of the 
period for which damages could be computed here, where 
he had found the continuing violations of unequal wages, 
refusals to promote, and additional duties being required 
of the female supervisors. Terry v. Mercer Cty. Free- 
UOMAUT: HBO AEM. TI ss sins oo: dnes cess eee eseweuset cn fat 514 








CIVIL SERVICE 


While there is nothing in the record to disqualify peti- 
tioner or cast doubt on her ability to properly perform 
the duties of the position, the Civil Service Commission 
was fully justified in concluding that the rule of three was 
used properly here and that the appointing authority did 
not unlawfully discriminate by failing to appoint her. Kiss 
v. Dept. of Community Affairs. App. Div. .............. 6 


Although the Law Against Discrimination vests the 
Division on Civil Rights with power to prevent and elim- 
inate prohibited discrimination, it does not specify that it 
has exclusive jurisdiction to enforce the act or exclusive 
jurisdiction over all instances of discrimination; in choos- 
ing to file her claim with Civil Service, petitioner’ s reli- 
ance on civil service laws that prohibit sex discrimination 
and empower the commission to hear appeals of persons 
who have been discriminated against was not unjustified 
= unreasonable. Kiss v. Dept. of Community Affairs. —_ 

BV Ses erclaleiolaste sis Varo cie.asa/siaints aayertisale stele sie ecteneauaenece ste 


The county prosecutor has failed to demonstrate an in- 
terest sufficient to satisfy the requirements of N.J.A.C. 
4:1-5.8(a), and the decision of the ° Civil Service Commis- 
sion denying his petition to intervene in a hearing on the 
validity of an examination for the position of deputy police 
chief is not arbitrary, capricious or unreasonable; more- 
over, any interest he may have will be represented by the 
a of the city in the hearing. In re White. ADP. 


This controversy presented multiple and mixed issues 
involving the statutory concerns of both the Civil Service 
Commission and the Public Employment Relations Com- 
mission, but the basic dispute involved primarily civil 
service law: the firefighters claimed to be entitled to pro- 
motion by virtue of merit and fitness, and their anti-union 
bias charge was not the sole, major or dominating issue; 
PERC should have stayed its cwn hearings until after the 
Civil Service Commission had reached a determination in 
the matter, and the reversal of PERC’s order is affirmed. 
City of Hackensack v. Winner. Supreme Ct. .......... 207 


The Civil Service Commissioner did not err in ordering 
back pay here, where (unlike in Feldman v. Irvington 
Fire Dept.) the discharge penalty was not only too severe 
but also illegal and delay was caused by the city’s unjusti- 
fiable challenge to the employee’s permanent status. = 
of Newark v. Copeland. App. Div. .................05- 


CIVIL SERVICE RETIREMENT ACT 
Children, “recognized natural children.” United States 
v. Clark, Guardian. U.S. Supreme Ct. ................ 257 


COLLATERAL ESTOPPEL 


The considerations in N.J.M. Ins. Co. v. Brower com- 
pelling application of the doctrine of collateral estoppel 
despite the lack of mutuality are entirely absent here, 
where the insured’s intent to inflict harm is, despite his 
conviction of atrocious assault and battery, a beclouded 
issue and the victim has not taken a testimonial position in 
aid of the conviction inconsistent with his claim in his civil 
action that the shot was meant to frighten, not to injure; 
the victim should not be precluded from pursuing that 
claim now, and it was error to have granted summary 
judgment to the insurance company, whose policy excludes 
intentional acts of the insured from personal liability 
a Garden State Fire & Cas. Co. v. Keefe. = 


ee 


Ordinarily, a victim ought not to be precluded 
relitigating the intent issue in his civil action when the 
defendant’s conviction rests, as here, on a plea of guilty. 
Garden State Fire & Cas. Co. v. Keefe. App. Div. .... 193 


Defendant’s conviction of involuntary manslaughter bars 
decedent’s representative’s recourse to his homeowner’s 
policy; she is collaterally estopped from asserting that 
defendant did not intend some harm to decedent even 
though he never intended or expected his death. [Ed. 
note: compare Garden State Fire & Cas. Co. v. Keefe, 105 
N.J.L.J. 193.] Tal v. Franklin Mutual Ins. Co. App. Div. 215 


Insurance. Public Service Mutual Insurance Co. v. Cohen. 
ES Se Se ee raph Lg aw a SRE PO . 309 


Plaintiff’s motion for summary judgment on the onan 
of collateral estoppel is granted as to that portion dealing 
with the sale of unregistered securities in violation of the 
New Jersey Uniform Securities Law as found by the 
Bureau of Securities after hearings; however, with respect 
to the allegations concerning material misrepresentations 
and omissions, a similar result cannot be reached in the 
absence of a specific prior determination of these allega- 
tions with respect to plaintiff. McIntyre v. ILB Investment 
RPM NRIO IOI eh srs 5 cts vo '.sis is ciel eiaves @ Weglton omeothola 415 


COMITY 

Strong grounds exist here to permit plaintiff’s action to 
be maintained in New Jersey notwithstanding the prin- 
ciple of comity between the states: by virtue of the fore- 
closure of the prior tax liens on defendant’s New York 
property and the resultant exhausting of the security for 
the mortgage, plaintiff’s only remedy is a suit on the 
bond; if he were required to pursue this action in New 
York, he would ultimately have to bring suit in New Jer- 
sey on the deficiency judgment since defendant resides 
here, which would violate New Jersey’s strong policy of 
avoiding multiple litigations in different jurisdictions. Light 
We CARCI  IV 6. in ai5,5 0.8c ais sinew hisivese o a's sio'elsiele 169 


COMMITMENTS 
Immunity, involuntary commitments, hospitals. Scott v. 
Plante. U.S.D.C. 113 
Involuntary commitment, due process, notice and hear- 
ing, mootness, right to counsel. Vitek, Correctional Direc- 
tor v. Jones. US. Supreme Ct. ...........ccccccccceees 366 


COMMODITIES EXCHANGE ACT 


Private right of action, exhaustion of remedies. Alken v. 
Lerner and E. F. Hutton & Co., Inc. U.S.D.C. ........ 





COMPARATIVE NEGLIGENCE 


If a determination is made that liability is predicated 
only on defendant’s negligence, then contributory a 
gence in its general meaning or conventional sense shall 
be applied, but if it is determined that a defendant’s re- 
sponsibility is based solely on strict liability, then only 
contributory negligence in the more iimited sense—an un- 
reasonable and voluntary exposure to a known risk—may 
bar or mitigate damages in accordance with the Com- 
parative Negligence Act. Cartel Capital Corp. v. Fireco 
AMR Ne Jalon cialsiédisSe sae Seisé KeSsceaesesies 193 

Plaintiff’s alleged contributory negligence is immaterial 
here, where there was no unreasonable and voluntary ex- 
posure to a known risk, and cannot bar its right to recover 
the full amount of damages on the strict liability claim; 
its entitlement to recovery should not be dismissed or 
altered because defendant is also liable on another theory 
of wrongdoing. Cartel Capital Corp. v. Fireco of N.J. 
Nao o85 5 515 Savalas cs Sakis KG bases wncleinisiéen.s wadiadioes 193 

It is important to note the effect on the Joint Tortfeasors 
Contribution Law of the Comparative Negligence Act: the 
effect of a joint tortfeasor’s settlement will depend on the 
percentage of fault found against him; when one defendant 
settles, the remaining codefendants are chargeable with 
the total verdict, less that attributable to the settling de- 
fendant’s percentage share. Cartel Capital Corp. v. — 
ee NI ooo eos aise sccicicince cisseisieinscinie wnitipn ce'seis 

Ordinarily, a jury informed of the legal effect of its 
findings as to percentages of negligence in a comparative 
negligence trial is better able to fulfill its fact finding 
function and, hereafter, an ‘ultimate outcome” instruc- 
tion should be given to a jury in such a trial; however, 
in a complex case involving multiple issues and numerous 
parties, the trial court, in the exercise of sound discretion, 
could withhold the instruction if it would tend to mislead 
or confuse the jury. Roman v. Mitchell. Supreme Ct. .. 329 

The language of N.J.S.A. 2A:15-5.1 makes it clear that 
plaintiff’s degree of negligence must be measured against 
that of each individual defendant, not the combined neg- 
ligence of all defendants. Van Horn v. Wm. Blanchard Co. 
PRRFETR MER aisha gai aio's a ol aievawicleieisivlel cori SiareeOulaw eeccelces 615 


CONDEMNATION 


Indian land, inverse condemnation. United States ee 
Clarke. U.S. Supreme CR rca Cot ited era dicewens 

The language of N.J.S.A. 2A:83-1 is sufficiently bioad t to 
permit hearsay testimony as to the condition of property 
alleged to be comparable in nature to the condemned 
—- N.J. Sports & Exposition Auth. v. Koziol. App. 


ee ee ee ee 


CONDOMINIUMS 


The New Jersey Legislature has preempted the field, 
and municipalities do not have authority to regulate the 
conversion of residential rental units into condominiums 
or cooperatives. Hampshire House Sponsor Corp. v. Fort 
| PLE) 1) 5 ed re eae 412 


CONSPIRACY 


Racketeering. United States v. Cryan. U.S.D.C. .... 584 

Although under the Code a person may not be convicted 
of and sentenced on both conspiracy to commit a crime 
and the substantive crime itself, there is no way to deter- 
mine here whether the jury convicted defendant of con- 
spiracy to receive stolen goods (the substantive offense 
for which he was convicted) or to commit larceny or em- 
bezzlement; on the facts here, the conspiracy charge has 
not been eliminated by the Code. State v. Epstein. re 
sentencing Panel 


CONTRACTORS 

Since none of the contractors had completed their work, 
and since there is no indication that the board of education 
was responsible for the fire, the contractors are liable for 
all fire damage, notwithstanding the advanced stage of 
construction and any occupation of the premises by the 
board. The Hartford Fire Ins. Co. v. Riefolo Construction 
COS NOs AUD CII Ceo 5 oinicce acnlviesaceiceinesticghie ace es 153 

Contractors may recover damages for additional costs, 
despite general disclaimers by a governmental body, if 
unintentionally false statements in the contract drawings 
on which a contract bid was based appear as positive 
averments of fact and not simply as suggestions or esti- 
mates; the elevations stated on the contract drawings 
here were positive averments that purported to actually 
describe the land, and the dismissal of plaintiff’s claims 
with respect to the alleged errors in elevations is reversed. 
Golomore Assoc. v. N.J. State H’way Auth. App. Div. 461 

Plaintiffs have failed to state a claim with respect to 
the additional costs of removing unanticipated wet ma- 
terial since there was a specific disclaimer in the specifi- 
cations for any information concerning subsurface con- 
ditions and no information to the contrary was withheld. 
Golomore Assoc. v. N.J. State H’way Auth. App. Div. 461 


CONTRACTS 
The residence agreement here is not a lease and the 
relationship thereby formed is not one of landlord and 
tenant—the remedy in the Reprisal Law is therefore not 
available; furthermore (without addressing the question 
of whether a termination notice served for reprisal pur- 
poses under the agreement can under any circumstances 
constitute an actionable wrong) where, as here, there has 
been no proof of actual damage, a money judgment based 
thereon cannot be sustained. Onderdonk v. The Presby- 
terian Homes of N.J., Inc. App. Div. ................. 81 
The necessary balance between the needs and responsi- 
bilities of elderly residents and the management of a 
retirement community can best be achieved by a compre- 
hensive legislative program, and not by ad hoc court reme- 
dies that effectually restructure the parties’ agreement. 
a v. The Presbyterian Homes of N.J., Inc. App. 
iv 
There is no reason why the “‘residence agreement”’ Ds 
between plaintiffs-residents and the total-care retirement 
community should form an exception to the rules ordi- 
narily applied to contracts; notwithstanding the potential 
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for abuse inherent in defendant’s unregulated right to fix 
monthly charges, the agreement was entered into freely 
and understandingly, does not oblige defendant to account, 
and has not been exploited for any wrongful purpose. 
—_ v. The Presbyterian Homes of N.J., Inc. tar” 
iv 
Financing, Truth in Lending Act, acceleration porating 
Ford Motor Credit Co. v. Milhollin. U.S. Supreme Ct. 226 
The judgment rescinding the contract is affirmed; a 
rabbi’s ethical and moral character goes to the essence 
of his employment as a congregation’s spiritual leader and 
educational supervisor, and his recent disbarment as a 
lawyer occasioned by a series of ethical violations, his 
conviction of a crime of moral turpitude committed after 
the disbarment, and his service of a custodial sentence in 
a federal penitentiary are facts so obviously affecting eth- 
ical and moral character as to leave absolutely no doubt 
of his obligation to have disclosed them. Jewish Center 
of Sussex County v. Whale. App. Div. ................ 302 
Contracts between the state, or its subdivisions, and in- 
dividuals are subject to the implied condition that fulfill- 
ment may be frustrated by a proper exercise of the police 
power which extends to utility rates; despite the contract 
that allows the supplying municipality to charge out-of- 
town users substantially higher rates for water than it 
charges its residents, the rates, pursuant to N.J.S.A. 40:62- 
85.2, shall be the same. Weidling v. Manville. Law Div. 319 
Disclosure of major stockholders or partners is required 
on contracts to be awarded after public advertisement for 
competitive bids. Attorney General’s Formal Opinion No. 
9 - 1980 602 


CONTRIBUTION 

It is important to note the effect on the Joint Tortfeasors 
Contribution Law of the Comparative Negligence Act: the 
effect of a joint tortfeasor’s settlement will depend on the 
percentage of fault found against him; when one defendant 
settles, the remaining codefendants are chargeable with 
the total verdict, less that attributable to the settling de- 
fendant’s percentage share. Cartel Capital Corp. v. Fireco 
Ce AIS eo oc occ 3) camedeesen es ddgteesaceds 193 

The ban in N.J.S.A. 59:9-2(e) prohibiting insurance car- 
riers and others from bringing suits based on subrogation 
against public entities and public employees does not bar 
an insurer that has settled a claim against its insured 
from bringing an action for contribution under N.J.S.A. 
59:9-3 on its claim that the public entity or employee is a 
joint tortfeasor; the result reached here is consistent with 
Markey v. Watson and Kingan v. Hurston are men” 
D’Annunzio v. Wildwood Crest. App. Div. . 


CORAM NOBIS 
Appeals, evidence, burden of wines United States v. 
COMMON OES oocok ees kad esedesiivnd sec neewscaceansnaws 179 


CORPORATIONS 

Where, as here, the successor corporation acquires all 
or substantially all the assets of the predecessor corpora- 
tion for cash and continues essentially the same manu- 
facturing operation as the predecessor corporation, the 
successor remains liable for the product-liability claims 
of its predecessor. Ramirez v. Amsted Industries, Inc. 
PN aera cciccdisicis Sete tance gnc eisebesdevedacacnedsecssss 1 


CORROBORATION 

A clause in the uninsured-motorist endorsement of an 
automobile insurance policy that requires corroboration 
of the facts of a hit-and-run noncontact accident as a con- 
dition of coverage is invalid. Pertz v. American Bankers 
Ins. Co. of Florida. Supreme Ct. ............-0--eeeeeee 57 


COUNTIES 
The relationship of an assignment judge to county offi- 
cials concerning the county budget is essentially a matter 
of judicial procedure and administration; the issue should 
be resolved through the administrative ‘and rule making 
powers of the Supreme Court, which will appoint two 
committees, one to study the effici ancy of the operation 
of the courts, and the other to study the role of the judici- 
ary in county budgetary procedures. In re Court Budget 
and Court Personnel in Essex County. Supreme Ct. .. 129 
This appeal from the assignment judge’s orders direct- 
ing the board of freeholders to increase the appropriation 
for the judiciary in the 1979 budget and the county execu- 
tive to hire additional employees for the courts is dis- 
missed as moot. In re Court Budget and Court Personnel 
in Essex County. Supreme Ct. ........ 129 
As N.J.S.A. 40A:9-5 now reads, municipal and county 
employees in counties of the third, fourth, fifth and sixth 
classes are, for ail time, excluded from participating in 
the prior service credit benefits provided by the legisla- 
tion upon transfer to other municipal or county employ- 
ment; there is no rational basis for this arbitrary ex- 
clusion, and the statute contravenes the constitutional pro- 
vision prohibiting the passage of special or local laws 
regulating the internal affairs of municipalities and coun- 
ties. Kenney v. East Brunswick Tp. App. Div. ........ 21 
To avoid a sudden and potentially extensive impaci on 
other covered employees generally of this holding that 
N.J.S.A. 40A:9-5 is unconstitutional, it is, as to such em- 
ployees and their municipal and county employers, to be 
applied prospectively only; the Legislature is, of course, 
at liberty to previde appropriate corrective legislation. 
Kenney v. East Brunswick Tp. App. Div. ............ 217 
The superintendent of elections, not the county, is the 
employer of the personnel in his office for the purposes 
of collective negotiation. In re Mercer County. App. 
Div. 368 
The determination of the Public Employment Relations 
Commission that the county prosecutor, not the county 
board of freeholders, is the public employer of the superior 
officers in his office for the purpose of labor relations and 
collective negotiations has adequate support in the stip- 
ulated facts and is a rational solution to a difficult prob- 
lem. In re Bergen Cty. Freeholder Bd. App. Div. .... 368 
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This appeal from the assignment judge’s orders direct- 
ing the board of freeholders to increase the appropriation 
for the judiciary in the 1979 budget and the county execu- 
tive to hire additional employees for the courts is dis- 
missed as moot. In re Court Budget and Court Personnel 
in Essex County. Supreme Ct. .....................008 129 
The relationship of an assignment judge to county offi- 
cials concerning the county budget is essentially a matter 
of judicial procedure and administration; the issue should 
be resolved through the administrative and rule making 
powers of the Supreme Court, which will appoint two com- 
mittees, one to study the efficiency of the operation of the 
courts, and the other to study the role of the judiciary 
in county budgetary procedures. In re Court Budget and 
Court Personnel in Essex County. Supreme Ct. ...... 129 
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CREDITOR’S RIGHTS 
Where, as here, the judgment creditor has obtained is- 
suance of the writ of execution prior to the death of the 
judgment debtor, N.J.S.A. 2A:17-71 has no application and 
the sale proceeds as if the death had aot occurred. In re 
Estate of Eagleson. App. Div. ...................0e00- 222 
The trial court correctly held that the execution sale was 
void here, where resort was not first made to plaintiffs’ 
personalty as required by N.J.S.A. 2A:17-1, and that the 
purchaser of the land was only entitled to be returned to 
its position before the sale took place and was not entitled 
to the benefit of its bargain; the purchaser has suffered no 
legally cognizable damages and hence has no claim 
against the court, the constable or the sheriff. Raniere v. 
I & M Investments, Inc. App. Div. .................... 299 
The lack of the debtor’s signature on either the financ- 
ing statement or on a valid security agreement attached 
thereto is fatal to the creation of a valid lien by the credi- 
tor; United Pacific’s attaching the alleged security agree- 
ment with Reliance, which was signed by the debtor, to 
the financing statement, which was not, is no substitute 
for the required signature of the debtor because, even 
though United Pacific is a wholly-owned subsidiary of 
Reliance, they are different legal entities. In re “= 
Contractors, POP WON: ccs «6x Gon kucbansdoceeoteet 
Clement v. Kaighn’s interpretation of N.J.S.A. ney 
giving any mortgagee who had priority over a levying judg- 
ment creditor a similar priority over all non-levying judg- 
ment creditors, is rejected; the statute can be given full 
and more equitable effect if the levying judgment creditor 
is accorded its statutory super-priority as to the judg- 
ments prior to the mortgagee, relegating the most junior 
of the earlier judgments to a position subordinate to the 
mortgagee. Pulawski Savings and Loan Ass’n v. Aguiar. 


STEIN. Sesieevuvcducocbareshs bivch buss sNensoneacnse 583 
CRIMINAL LAW 

Severance, attorney-client privilege. United States v. 
NE Ia SON Gs oso oS Sent ba ccaeskns oeen enpeheRanceeee 64 


Voire dire, discrimination, search and seizure. United 
States v. Williams. 3d Cir. 77 
Burdens of proof are “procedural”? matters within the 
meaning of N.J.S.A. 2C:1-1(c)(1), and “pending cases’ 
embrace undecided appeals as well as ongoing trials; how- 
ever, a new trial here based solely on the trial court’s 
failure to apply a statute that had not yet taken effect 
would introduce delay, contrary to the legislative man- 
date, and the instruction regarding the burden of proof as 
to amnesia is to be judged by the law prevailing at the 
time of trial. State v. Molnar. Supreme Ct. ............ 105 
Public Health Council administrative regulations on 
smoking in public places are superseded by the Criminal 
Code. Attorney General’s Formal Opinion No. 27 - 1979 106 
Voluntary intoxication, burden of proof. United States 
ex rel. Goddard v. Vaughn, superintendent, Del. Correc- 
er ee eee 215 
— of firearms. United States v. MacGregor. 
ir 
The offenses charged in the indictment as violations of 
N.J.S.A. 2A:102-3 (conversion of corporate funds by offi- 
cers) and N.J.S.A. 2A:111-14 (fraudulent use of two cor- 
porations to facilitate this conversion) are still crimes 
under the New Jersey Code of Criminal Justice; the re- 
pealed statutes are cross-referenced to N.J.S.A. 2C:20-9 
and 21-15 and N.J.S.A. 2C:20-4, and defendant’s motion to 
dismiss on the authority of N. JS.A. 2C: 1-1¢(3) is —_. 
Saeee V. PeRne. MW OIG, <5 oo nicinnkeecse-.sspsenoe 
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CRIMINAL PROCEDURE 


The signal importance of the due process and public 
policy considerations underlying R. 3:29 demand that it be 
meticulously complied with in every case and without ex- 
ception; this matter is remanded to the trial judge for a 
statement of reasons for denying defendant’s motion for 
conditional discharge under N.J.S.A. 24:21-27. State v. 
RS ING cin das Gao d p40 invea0daso senbebevacnoe 134 

Writ of Mandamus, federal employee. Commonwealth 
of Pa. v. Hon. Clarence Newcomer. 3d Cir. ............ 378 


CURTESY 

Defendant’s inchoate curtesy interest in his wife’s lands 
is not subject to a lien imposed by plaintiff’s judgment 
for money damages against him. Fire Guard Sprinkler 
OED VAUD BING. ova snc ce'sseccs0 ce endeenes 49 


DAMAGES 


Since punitive damages are meant to punish and not to 
compensate, insuring against them would contravene pub- 
lic policy. Variety Farms, Inc. v. N.J. Manufacturers Ins. 
REITING 5 55 hin 5 05055 TA pak Saka po bene Seenderne ns 223 

The 180-day time limit for filing in N.J.S.A. 10:5-18 is not 
a restriction on damages, and the director of the Division 
on Civil Rights correctly chose the effective date of the 
sex-discrimination amendment as the beginning of the per- 
iod for which damages could be computed here, where he 
had found the continuing violations of unequal wages, re- 
fusals to promote, and additional duties being required of 
the female supervisors. Terry v. Mercer Cty. Freeholder 
PRIN GIG niin Soaeh kos oeesas osvssaevdessdsousnme 514 

Equal Credit Opportunity Act. United States v. Beneficial 
Corp. and Beneficial Management Corp. U.S.D.C. .... 584 


DEFERRED COMPENSATION FUNDS 

A county or municipality may not enter into agreements 
with either commercially managed investment firms or 
nonprofit corporations which provide for the investment 
of deferred compensation funds. Attorney General’s Form- 
we Ce ee ra 242 


DISCOVERY 
Where, as here, a proposed amended complaint (or the 
affidavit in support of a motion for eave to amend) sets 
forth at least prima facie that the factual basis for the 
cause of action sought to be asserted was not discovered 
or reasonably discoverable prior to the expiration of the 
statute of limitations, the fact-finding process required of 
the trial judge would preclude the denial of the motion to 
amend; upon service of the amended complaint, the added 
defendant will have ample opportunity to raise the de- 
fense of the statute of limitations. Bernstein v. Cheslock. 
NN oh cs obs hess capRs a besRbCennss sek oka tbekareoes 105 
Failure to answer interrogatories, sanctions. Gonzalez 
v. Northwest Airlines, Inc. U.S.D.C. ................55 113 
Since under the new Code of Criminal Justice neither 
adultery nor fornication constitutes criminal conduct in 
this state, the rationale of Mahne v. Mahne is no longer 
controlling and plaintiff in this matrimonial action is di- 
rected to answer the interrogatory inquiring about “each 
person with whom you have resided . . . since you ceased 
to reside with your wife’’; if he fails to do so, his com- 
plaint will be dismissed upon the submission of an ex 
ag application by defendant. Simeone v. Simeone. Ch. 
SRSSRRERES nds buds nbSobS > sub One ehesaSoss ue eee eee 249 
a party required to answer interrogatories more spe- 
cifically by an order under R. 4:17-4(e) is entitled to rely 
on the date for compliance set forth in the order; sched- 
uling the trial before that date here and then barring de- 
fendant’s expert witness on the ground that his report had 
not been submitted precluded defendant from contesting 
damages, and there must be a new trial on that issue. Fan- 
fariello v. East End Motor Co. App. Div. .............. 313 


In affirming the judgment that defendant is entitled to 
see the copies of his medical records and police report in 
the possession of the pretrial intervention director to 
ascertain that they truly reflect the actual records, it is 
not suggested here that there is a wholesale right to dis- 
covery in a defendant who applies for PTI. State v. Barath. 
AS aes ee ar eon eae 320 

Self incrimination, depositions. National Life Insurance 
Co. v. Hartford Accident and Indemnity Co. 3d Cir. .. 399 


DISCRIMINATION 
Although the Law Against Discrimination vests the Di- 
vision on Civil Rights with power to prevent and eliminate 
prohibited discrimination, it does not specify that it has 
exclusive jurisdiction to enforce the act or exclusive juris- 
diction over all instances of discrimination; in choosing 
to file her claim with Civil Service, petitioner’s reliance 
on civil service laws that prohibit sex discrimination and 
empower the Commission to hear appeals of persons who 
have been discriminated against was not unjustified or 
unreasonable. Kiss v. Dept. of Community Affairs. App. 
Div. 6 
While there is nothing in the record to disqualify peti- 
tioner or cast doubt on her ability to properly perform the 
duties of the position, the Civil Service Commission was 
fully justified in concluding that the rule of three was 
used properly here and that the appointing authority did 
not unlawfully discriminate by failing to appoint her. ee 
v. Dept. of Community Affairs. App. Div. .............. 
ee stays. Kyriazi v. Western Electric Co. us 
PE TT FETT ES Tee 113 
Although Hinfey v. Matawan Bd. of Ed. recognized that 
the Division on Civil Rights and the Commissioner of 
Education enjoy concurrent jurisdiction in appropriate 
situations, it did not hold that all cases involving school 
problems should be decided by the Commissioner; the 
Division’s denial of the board of education’s motion to 
transfer the controversy over whether it had rejected 
claimant for the position of assistant principal because 
she is black was not arbitrary or capricious. Jamison v. 
Rockaway Tp. Bd. of Education. App. Div. ............ 169 
Race, employment, seniority system. California ~“ 
er’s Ass'n V. Bryant. U.S. Supreme Ct. ................ 
Race, comparability test. Worthy v. United States See 
ASOD ON ROMS ec och ccc secnndcuvetcdansexechaouanataees 





Employment, public employees, public defender, political 
affiliation. Branti v. Finkel. U.S. Supreme Ct. ........ 367 
Race, Sec. 1981, intent. Bronze Shields, Inc. v. N.J. Dept. 
of Civil Service; Vulcan Pioneers, Inc. v. N.J. Dept. of 
UE OL Ca ae er re re 402 
Schools, admissions programs. Doherty v. Rutgers School 
CLAMmWANSWAIK: TIS DGS odo vi os snenneysieseaesusan 421 
Race, at large electoral system, Fifteenth Amendment, 
equal protection. City of Mobile, Alabama v. Bolden. U.S. 
POURING con si nice case ons sas hsnos open 290 2S ERE 486 
Sex, workers’ compensation. Wengler v. Druggist Mu- 
tual Insurance 20. TES BIDTOMG be 6 oicis sos scesenee 487 
Age, ADEA, willful violation. Wehr v. The meine 
ROAR NTN nanos ae eu O chs o5 ess bwhcn cw anSaresusceewhss 
Sex, EEOC, class actions. General Telephone Pi 
of the Northwest, Inc. v. Equal Employment Opportunity 
Commission. U.S. Supreme Ct. .............ceccecceees 566 


DIVERSITY 


Choice of law, Survival Act. Texas Lawrence, Jr. Vv. 
Janet Lotz, U.S.D.C 


DOUBLE JEOPARDY 

The judge’s dismissal of the complaint here, with no 
resolution of any of the factual elements of the assault and 
battery charge, after hearing only the 17-year-old juven- 
ile’s unsworn version of the incident (at his and his par- 
ents’ insistence that he be heard then and not tried later 
with a co-defendant they conceived to be a scoundrel) 
when the State was not present and there was no one to 
cross-examine in the public interest, does not bar by rea- 
son of double jeopardy prosecution of a later complaint 
charging the juvenile with the same offense; these circum- 
stances are unique, and this opinion should not be read 
more broadly than is intended. State in the interest of L.D. 
App. Div 390 


DRUGS 

Drug paraphernalia, municipal ordinances, vagueness. 
Record Museum v. Lawrence Tp. U.S.D.C 

Drug een” municipal ordinances. mun” v. 
Roxbury Tp. U.S.D.C. 

Sentencing, treatment program, credit for PaO 
_, ——s sentence. Rosa v. O’Lone, ——e€€ 


DRUNK DRIVING 


The public is to be protected from an intoxicated driv- 
er’s operation of a motor vehicle whether it is powered by 
its engine or by gravity; the intentional motion of the 
motorcycle initiated by defendant and the degree of con- 
trol exercised by him as he rode it down an incline with its 
motor off constituted operation under N.J.S.A. 39:4-50. 
State v. deanmetie, Law DIV, ...<00060.00scscesesseesns 464 

Defendant has been convicted of six separate violations 
of the drunk driving/driving while impaired statute and 
yet, because this latest offense occurred more than ten 
years after her first conviction, N.J.S.A. 39:4-50 only per- 
mits the imposition of a second-offender penalty. State v. 
Jenkins. Law Div. 563 

The effect of the 1977 amendment of N.J.S.A. 39:4-50.4 is 
to impose the enhanced penalty of a one-year license sus- 
pension only for a second refusal to submit to a breath- 
alyzer test following an arrest for drunk driving—not for 
a first refusal following a previous drunk driving convic- 
tion. In revBergwall. AND. DIV. 2.0.65. ccc cecdsecececes 570 


EASEMENTS 

There is no evidence here to support a conclusion that 
an easement of necessity was intended when the parcel 
was severed, but mutual intent is not an essential ele- 
ment in establishing an easerrent of necessity, which is 
created as the result of a sivong public policy that no 
land may be made inaccessible or useless. Ghen v. Pia- 
BORE AD PIG 8 26 oss cs sae uew esas nswen dd veedece se 298 

In the absence of compelling circumstances, a court 
in determining the rights in an easement by necessity 
between private parties should limit those rights which 
must be honored without compensation to those in a 
private road. Ghen v. Piasecki. App. Div. ............ 298 

The judge determined plaintiff’s need here in terms of 
the need of a developer for an undetermined number of 
individuals, and the matter is remanded; since defendant 
does not object to the easement established by the court 
provided she is compensated for the land taken, the judge 
may consider a decree that establishes the rights to which 
plaintiff is entitled without compensation with a condition 
that, if he pays compensation agreeable to defendant, 
then he may have such additional rights. Ghen v. Piasecki. 
PED PW tac sc onckabseeee SA ee eer 298 


ELECTIONS 


When the result of improper conduct of election board 
members, or of other irregularities, can be ascertained 
and its effect excinded, and the true will of the electorate 
determined, this should be done; bearing in mind that a 
summary judgment is to be granted with great caution, 
the matter is remanded for a hearing on the issue of peti- 
tioner’s allegation that certain handicapped students were 
not qualified to vote because their signatures did not 
match those on the registration forms. In re Bonsanto. 
RID MOIVS pias cvia os sGiecbawen oc cons ou che oebes san ean aaiae 116 

The statutory provisions must be followed for the official 
ballots, which can be reprinted and inserted in the voting 
machines well before the election; the fact that they will 
appear in a somewhat different form from the sample 
ballots will not affect the result—the differences are not so 
significant as to mislead the voters. Millman v. Kelly. 
MIM MY 6 ccoscagceshccccncueua ts. nonseseesees rae eierenen 139 

The closeness of the election and the uncertainty as to 
whether new sample ballots can be printed and mailed in 
time makes it advisable to consider the existing sample 
ballots as the only ones available; the errors in them are 
not so serious that the existing sample ballots would be 
worse than none at all and will not invalidate the election, 
although the errors must not be repeated next year. Mill- 
TBE VBI MI OAV disso s 6.s ois oss 00.5 5d ke eV aes Oo eaeals 139 
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ELECTIONS, Cont’d 


Since under N.J.S.A. 40A:16-5(b) the determination to fill 
or not to fill the vacancy for the interim period between 
the occurrence of the vacancy and the general election at 
which the permanent successor is selected is a matter 
lying within the sound discretion of the governing body, 
the court is without authority to compel the town council 
to appoint an interim successor. The Galloway Tp. pon 
publican League v. White. App. Div. ...............06+ 

A tie vote having been certified here by the county i 
of elections on the court-ordered recount, a special elec- 
tion should be held, pursuant to the Municipal Vacancy 
Law, 45 days from the date of the final certification of the 
tie vote. Thomas v. Sosa. Law Div. ................+++ 247 

Plurality vote, Voting Rights Act. City of Rome v. — 
States. U.S. Supreme Rais caine a ceaticustceesonite ants 


ENTRAPMENT 


Having defendant testify before the grand jury a sec- 
ond time that he had not spoken with the informer was 
nothing less than allowing him to walk into a waiting 
charge of perjury; this violates fundamental fairness, and 
he may not be prosecuted for his testimony at the second 
appearance. State v. Molnar. Supreme Ct. ............ 105 


ENVIRONMENTAL PROTECTION 
Fish, Indian treaties, parties. Idaho ex rel. Evans, 


Governor of Idaho v. Oregon. U.S. Supreme Ct. ....... 115 
Marine life. National Sea Clammers Ass’n v. City of 
TWO AEE 5. Sic ois ican ain: 4:a'a\ ale clsieib vis ies a,aicinicie Siesta 215 


A solid waste management district has the authority to 
require solid waste to be directed to specific waste dis- 
posal facilities. Attorney General’s Formal Opinion No. 3 - 
1980 290 

Jurisdiction, exhaustion of administrative remedies. Sus- 
quehanna Valley Alliance v. Three Mile Island Nuclear 
Reactor. 3d Cir. 290 

Administrative agencies, public hearing. Costle, Admin- 
istrator, Environmental Protection Agency v. Pacific Le- 
gal Foundation. U.S. SITIO SOEs sicise s.. 010)slain aysiale eleceieis 342 

The state has jurisdiction to regulate development on 
uplands adjacent to navigable waterways. Attorney Gen- 
eral’s Formal Opinion No. 6 - 1980 ................0005 474 

Agricultural Preservation In The New Jersey Courts, an 
MEA NITE 5558555. ois. dis is fonazs aibiaioielors.cioietwleclaa alee 

There is no statutory impediment to the state’s - 
chase of Green Acres property at a price in excess of ap- 
praised value. Attorney General’s Formal Opinion No. 8 - 

538 
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With a proper balancing of ecology at stake such as the 
flood-control issue here, determining the purpose for the 
governmental act of restricting land development is crit- 
ically significant in determining whether a compensible 
taking has occurred; the Department of Environmental 
Protection’s regulations had as their purpose the preven- 
tion of harm to other citizens and it was not unreasonable 
to limit plaintiffs to the natural use of their land. Usdin 
v. N.J. Div. of Water Resources. Law Div. ............ 564 

Neither the deeds nor the statutes prohibit the hunting 
of deer in High Point Park; since the Fish and Game Code 
permitted deer hunting in Sussex County with December 
14, 1978 established as the day for a special, controlled 
deer hunt, the director of the Division of Parks and 
Forestry, Department of Environmental Protection, had 
the statutory and administrative power to open the park 
for the deer hunt ‘for better management of the park’s 
ecological conditions.’’ Humane Soc. of U.S., N.J. Branch, 
ECW GULMAO ATO SOIDIV 555) sa:0 5:55:70. ate recs siatorsieleicietareleraisincerote 565 
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EQUAL CREDIT OPPORTUNITY ACT 


Damages. United States v. Beneficial Corp. and Bene- 
ficial Management Corp. U.S.D.C 584 


EQUAL PROTECTION 


N.J.S.A. 54:30A-61, which distributes funds derived from 
a tax on the gross receipts of certain public utilities in 
such a way that some municipalities receive dispropor- 
tionately large revenues, is not a special or local law, is 
supportable on a conceivable rational basis, and does not 
violate equal protection. McKinney v. Byrne. Supreme 

t. 289 


EQUITY 


The clean hands doctrine is applicable to a motion to 
intervene under circumstances such as here, where the 
movants had deliberately misled the trial by concealing 
the true nature of their business relationship with plain- 
tiffs; the judge properly applied the equitable maxim in 
denying intervention in this case. Goodwin Motor Corp. v. 


Mercedes-Benz of N.A. Corp. App. Div. ................ 334 
ERISA 

Workers’ Compensation, pensions, preemption. Carpenter 
Technology Corp. v. Boyton. U.S.D.C. ................. 64 


Private pension plans, termination, limitation of lia- 
bility clause. Nachman Corp. v. Pension Benefit Guaranty 
NT Ie CII Ole occ 5 sccminndeetacuincaeseaeescisle 567 


ESTABLISHMENT OF RELIGION 


Standing. Americans United for Separation of Church 
and State, Inc. v. U.S. Dept. of H.E.W. 3d Cir. ........ 443 


ESTATES 


Equitable title passed to the association for the preser- 
vation of the pre-Revolutionary house by virtue of the 
court-approved settlement agreed to by the association, the 
other would-be purchaser and the incompetent owner’s 
guardian before the owner died; if the matter had been 
brought before the court to settle the form of order with- 
out delay, the property would have been transferred to 
the association prior to her death, and the executors are 
directed to convey it now as if the order had been en- 
WEPOGs MTS CUntis OM: DIVS 6h. seca sccecteweceecdnaees 362 





ESTOPPEL 

A carrier that receives substituted service of process 
has a duty to respond to it in some fashion even where 
it believes that it does not provide coverage for the absent 
defendant; plaintiff has relied on the insurance company’s 
conduct to his detriment here, and it is estopped by its 
failure to disclaim liability over a period of six years 
from asserting the defense of non-coverage now. White v. 
PAPAIN e CLUE PETC oo e raid cd Gis Cd oinlcis tne sladied nei écisinnels 462 


ETHICAL STANDARDS, ADVISORY OPINIONS OF THE 
STATE EXECUTIVE COMMISSION ON 


No. 38- Conflicts of Interest Law, state officer or em- 


ployee, state university professor ............ 130 
No. 39-SLEPA, public employees, post employment 
restrictions, Conflicts of Interest Law ........ 330 


ETHICS (see also Attorneys) 


ETHICS OPINIONS 
Opinions of the Advisory Committee on Professional Ethics 


No. 446 - Attorney’s demand for interest on ment 
account 


No. 447 - Lawyer’s use of C.P.A. on letterhead ......... 
No. 


448 - Firm privately retained for disorderly person 
prosecutions, representing defendants in same 
municipal court 


No. 449 - Conflict of interest, county legal assistant, 
also for municipal planning board counsel . 


eee ewes eee eee eee. eee eeeeees 


No. 450 - Conflict of interest, representing agent against 
management, corporation previously repre- 


sented in combined tax rebate action ........ 


451 - Conflict of interest, planning board attorney, 
resigned to represent senior housing corpora- 
tion before board, then reappointed board 
fy ee rere are Cr mer emarmnr ererr ae 


No. 


No. 452 - Conflict of interest, municipal prosecutor part- 


ner of municipal planning board attorney .... 353 


No. 453 - Attorney’s listing financial specialties in tele- 


phone book 


No. 454 - Attorney’s trust account, immediate drawing 


upon depositing client’s check ................ 441 


No. 455 Bar Foundation Legal Services Financing 


Plan, reversing prior opinions 115 and 180 ... 441 
No. 456 - Developer’s set legal fees passed on to lot pur- 


chaser under contract of sale ................ 


EVIDENCE 


Plea bargains, parol evidence, polygraph tests. — 
States v. Swinehart and Perry. 3d Cir. ................ 179 

Immunized grand jury testimony, Fifth Amendment. 
United States v. Apfelbaum. U.S. Supreme Ct. ........ 280 

The admissibility of other-crimes evidence to demon- 
strate that a defendant acted pursuant to a plan or scheme 
is specifically conditioned on a finding that it is addressed 
to a fact in issue and there is nothing in the evidence here 
to bring the earlier extortion within the exception to the 
exclusionary policy of Evid. R. 55; the State’s implied con- 
tention that, since defendant had extorted money from one 
vendor in 1968, he must have committed the same crime 
on other companies in the later years as well, is incon- 
sistent with prevailing legal principles. State v. Peltack. 
PRRANRDREN aise oer cn vite e Oa sleet od ine Ne Ta eww Cake 334 

Business records, due process, exclusionary rule, Fourth 
Amendment. Marshall, Sec’y of Labor v. W. Virginia Paint 
& Tank Co. and Howie: USDC... . ....s60.c.scccceese 352 

The order barring plaintiff from calling expert witnesses 
will not prevent him from establishing a risk of harm on 
which the standard for disclosure rests; he asserts that he 
intends to sustain this burden by the use of extensive med- 
ical literature, and Evid. R. 9(2)(e) may be applicable; 
also, the existence and extent of the risk of harm involved 
in the administration of the anti-rabies vaccine could be 
established by medical reports and the depositions of de- 
fendant doctors in which they state that they warned 
plaintiff as to possible hazards in the injections. Calabrese 
v. Trenton State College. Supreme Court .............. 353 

Although the comment by the detective when he was 
interrogating defendant that the juvenile had implicated 
him in the armed robbery was admitted at trial for the 
limited purpose of background for defendant’s response 
and the jury was promptly and emphatically so instructed, 
the potential for prejudice was devastating; the comment 
should have been excluded under Evid. R. 4, and the mat- 
ter is remanded for a new trial. State v. Manning. Su- 
PVG Ob orc secs oie cca easocmbdeeincs tices tsiecevess 386 

Where, as here, samples of a defendant’s hair, blood, 
etc. are essential in an investigation of a reported criminal 
offense, the circumstance that the supporting affidavit 
relating the results of the State’s investigation to that date 
rests on hearsay statements in no way invalidates or other- 
wise adversely affects the legal propriety of the order 
based thereon. State v. Burke. App. Div. .............. 414 

Since Human Leucocyte Antigen testing has a high de- 
gree of scientific reliability and the test was performed in 
this case by competent persons, the positive finding of 
paternity will be received in evidence; N.J.S.A. 2A:83-3, 
which provides for the admission of evidence of blood 
grouping tests only where there is an exclusion, relates to 
the only method available in 1939, the Landsteiner classi- 
fication, which could only provide conclusive evidence of 
non-paternity and then only to an accuracy of 50% to 60%. 
Camden Cty. Bd. of Social Services v. Kellner. Juv. & 
MEI PEGE os orca cece we cele soe d 6 civ win asin yxcaisie vinielvioww’s 415 

Miranda warnings. United States v. Mesa. U.S.D.C... 421 


Arrest, lineup. United States v. Crews. US. Supreme 
C 
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As a technique or procedure for determining truth, 
hypnosis would fail to satisfy the Frye v. U.S. test of gen- 
eral acceptance in the scientific community; this does not, 
however, require a determination that witnesses who have 
submitted to hypnosis can never be allowed to testify to 
events they could not recall prior to being er 
SCAG W RUE COe EU EAU es a. Gaene cdedsseeaceays dene 

Standards are adopted here for determining the me 
missibility of hypnotically induced recollection: (1) the 
session should be conducted by a licensed psychiatrist or 
psychologist trained in the use of hypnosis, who is (2) 
independent of and not responsible to the prosecutor, in- 
vestigator, or the defense; (3) any information given him 
by law enforcement personnel must be in writing; (4) be- 
fore inducing hypnosis he should obtain a detailed descrip- 
tion of the facts the subject remembers while carefully 
avoiding adding new elements; (5) only the hypnotist and 
the subject should be present during any phase of the hyp- 
notic session (6) all of which should be recorded. State v. 
FARCE RING Go aie cre cen caovedaacledeceed decescdacadss 473 

If the foregoing standards have been satisfactorily met 
and the court is further satisfied that there was no imper- 
missibly suggestive or coercive conduct by the hypnotist 
and law enforcement personnel connected with, the hyp- 
nosis, witnesses who assert that their recollection was 
assisted by it should be allowed to testify as to those recol- 
lections. State v. Hurd. Law Div. ...................-. 473 

Once a defendant raises an objection, the burden shifts 
to the State to prove by clear and convincing evidence 
(out of the presence of the jury) that the foregoing stand- 
ards have been satisfied and that the hypnotically induced 
recollections are sufficiently reliable to permit their intro- 
duction; the State has not met its burden here. State v. 
Hurd. Law ME ialaa ews as vdc a claoandacnesteesaee lateness 473 

Appeals, experts. Teen-Ed Inc. t/a N.J. Piano & Organ 
Co. F. TEND AID ENED IBC Se Ci once cs cvciccsisicesensies 541 

A medical malpractice panel has the inherent power to 
require the production of additional evidence—here, the 
hospital records—if it deems it necessary for a proper 
evaluation of the claims or defenses in issue. Vasily v. 


CON ore vio data lee deuiacwalc ccetacucdecccdnedae 564 

Miranda Rights, interrogation. Rhode Island v. Innis. 
es IRON ae vie vices iaadeccusicevsvnerecweaaus 566 
EXCLUSIONARY RULE 


Evidence, business records, due process, Fourth Amend- 
ment. Marshall, Sec’y of Labor v. W. Virginia Paint & 
‘Tans Cov and Howie. USC. cn5 < cscnsace.csscadeses 352 


EXPUNGEMENT 


By requiring disclosure of sealed records of juvenile 
delinquency adjudications, the State, through Casino Con- 
trol Commission statutes and regulations, prevents a per- 
son with a sealed juvenile record from obtaining employ- 
ment in a casino, although a person who committed the 
same acts while an adult could successfully petition for 
expungement of his adult conviction records and then law- 
fully seek such employment; to correct this unfair result, 
either the language of the Casino License Application Per- 
sonal Disclosure Form should be amended, so that sealed 
as well as expunged records need not be disclosed, or the 
statutes amended to permit expungement of juvenile ad- 
judications. State v. W.J.A. Law Div. ................ 463 

Even if a juvenile adjudication could be considered a 
crime for expungement purposes, petitioner would be pre- 
cluded from obtaining expungement of any one of his 
three adjudications, as the other two would be considered 
“prior or subsequent crimes.” State v. W.J.A. Law Div. 463 


FAIR TRIAL 


Defendant failed to produce any evidence of a serious 
and imminent threat to the integrity of the trial (apart 
from some newspaper publicity, which is normally incident 
to a murder trial), the trial court did not (at least on 
the record) consider available alternatives, and the order 
excluding the public from all pretrial proceedings was 
overbroad; the order is vacated without prejudice to de- 
fendant’s right to renew his application should demon- 
strable facts and circumstances warrant. State v. Hannah. 
POS Te A ee ener an Ree Meme ere re 17 

While Gannett v. De Pasquale suggests that considera- 
tion should be given to a defendant’s personal Sixth 
Amendment rights, that by no means deprives the prose- 
cutor of standing to seek vindication of New Jersey’s pub- 
lic policy that all proceedings be conducted in open ig 
State: wv. Haman Agee PGs a5. sccccsinecccevdeees ses 

N.J.S.A. 2A:844-21.1, et seq. embodies the protections ot 
reporters contained in the prior shield law as it was in- 
terpreted by In re Farber, adding only the requirement 
that a defendant seeking information must prove by a pre- 
ponderance of the evidence that, on balance, the value of 
the particular information to a fair trial outweighs the 
importance to a free press of shielding that information 
from disclosure; a resolution of that balance is unneces- 
sary at this point because defendants have so far failed 
to show that the informaticn sought is not available through 
a less intrusive source. State v. Boiardo. Supreme Ct. 497 

Defendants have proven that the information in the let- 
ter a prospective prosecution witness sent to a reporter 
is relevant and material—the fact that it is directed at 
the witness’ credibility does not exempt it from produc- 
tion; the Legislature did not intend the requirement in the 
shield law that the information be “necessary to the de- 
fense’’ to mean “‘absolutely essential’? but that it be of 
some importance. State v. Boiardo. Supreme Ct. ...... 497 

Precisely the same findings are required by the shield 
law when the procedure is to compel disclosure in camera 
as when it is to compel a turnover by the court to counsel 
for use at trial; the burden of proof at both stages of the 
two-step disclosure procedure—in camera inspection and 
production for trial—is identical. State v. Boiardo.. Supreme 
Cite sad anes scuadeasanes 497 
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FAMILY LAW 
N.J.S.A. 30:4C-12 provides the standard for issuing or- 
ders compelling parental cooperation in DYFS investiga- 
tions: where a child’s best interests require, the parent’s 
privacy interest yields; that the intrusion into the home is 
regarded as a search does not require that there be prob- 
able cause to believe that the child is being abused or 
neglected. N.J. Div. of Youth and Family Services v. Wun- 
PN BN I iiss ch seth dee Sesksceecss chievennevcs 17 
It is not unreasonable to fear for the health and welfare 
of an infant whose mother, 20 months before his birth, 
had been declared by a trial court ‘‘incapable”’ of caring 
for her other children; such considerations fully justify, 
as a matter of law, the order requested by DYFS com- 
pelling the parents to cooperate in its investigation into 
the baby’s circumstances. N.J. Div. of Youth and Family 
Services v. Wunnenburg. App. Div. ..................0. 17 
Annual Report Of Child Placement Advisory Council 105 
An action to terminate parental rights cannot be allowed 
to become a custody contest, and no useful purpose would 
be served by allowing these grandparents—who have had 
litte or no contact with the children—to intervene; the 
foster parents stand on a different footing, and may inter- 
vene to present testimony as to the best interests of the 
children. Div. of Youth and Family Services v. D.T. Juv. 
NE RN ona aon p hs wke Seok nach cbeorereousnh 120 
Service by publication on the natural father of an illegi- 
timate child in a termination of parental rights proceed- 
ing where the mother, who has surrendered her rights 
pursuant to N.J.S.A. 9:3-41. refuses to reveal the father’s 
identity is consistent with the requirements of due process. 
Lutheran Social Services of N.J. v. John Doe. Law Div. 305 
Custody, federal abstention. Smith v. Governor, State 
PLE, PIL akin cocarccbphssenbksheoee scayneveecees 421 
The Juvenile and Domestic Relations Court does not lose 
its jurisdiction when it grants the guardianship of a child 
to the Division of Youth and Family Services; the Child 
Placement Review Act gives the court the authority to 
review placements made by DYFS and the civilian review 
boards are authorized to assist the court in reviewing the 
placements. The State in the matter of T.B. Juv. & Dom. 
BN ose Sade cas eSa ko ckee bock ci beeenbesesbeore 482 


FARMLANDS 

The Farmland Assessment Act does not preclude mu- 
nicipalities from prohibiting, restricting or conditioning 
the use of property for commercial farming or timbering 
operations where appropriate; to the extent.that Mindel v. 
Franklin Tp. may suggest that the concerns cited in N.J. 
S.A. 40:55D-2g, j are the exclusive criteria under the Mu- 
nicipal Land Use Law, or become overriding by reason of 
the Farmland Act, it is disapproved. Kinnelon v. South 
Se OO NIN i Science SoecaNeusnacesescdeasee 390 


FEDERAL PROCEDURE 
Proposed Amendments To Federal Rules Of Criminal 
Procedure 193 
Appeals. Holmes v. Hilton, Superintendent, N.J. “— 
Prison at Trenton and Degnan, Atty. Gen. U.S.D.C. 
Motion for certification under Rule 54(b). Curtiss Wight 
Corp. v. General Electric Co. U.S. Supreme Ct. 
Proposed Rule Amendments, F.R.Civ.P. 4, 5, 26, 2B, 2, 
32, 33, 34, 37 and 45 


FIREARMS 
Possession. Lewis v. United States. U.S. Supreme Ct. 257 
Criminal law. United States v. MacGregor. 3d Cir. .. 378 
Sentencing, felonies. Busic v. United States. U.S. Su- 
Ea cco neat se becnoususavbesubpanene sean etorence 616 


FIRST AMENDMENT 

Armed Services, Air Force, regulations. Brown, Sec’y. 
of Defense v. Glines. U.S. | 115 

The interpretation of the New Jersey Campaign Con- 
tributions and Expenditures Reporting Act adopted here 
constricts its reach to persons seeking jointly to influence 
legislation only through direct, express and intentional 
communications with legislators undertaken on a substan- 
tial basis entailing the expenditure of significant sums of 
money; so construed, the act is not facially unconstitu- 
tional on First Amendment grounds. N.J. State Chamber 
of Commerce v. N.J. Election Law Enforcement Commn. 
UE OS Dokevacccbanuabeceteuetessbcesnctceeeooeee 193 

The Election Law Enforcement Commission’s regulation 
that excludes political information organizations that ex- 
pend less than $100 from the coverage of the New Jersey 
Campaign Contributions and Expenditures Reporting Act 
must be set aside because the threshold amount is too 
small; this ruling will not become effective for 90 days, 
giving the Commission the opportunity to adopt an appro- 
priate regulation—of course, the Legislature itself retains 
the power to deal with this difficult subject directly. N.J. 
State Chamber of Commerce v. N.J. Election Law En- 
forcement Commn. Supreme Ct. ...............00eee0e 193 


FOIA 
HEW, agency records, drugs. Forsham v. Harris, Sec’y 
of Health, Education and Welfare. U.S. Supreme Ct... 279 
CPSC, mootness, case or controversy. GTE Sylvania, 
Inc. v. Consumers’ Union of the United States, Inc. US. 
PONDERS iccnick sisvabesosnuncheascanccesescercceoe 566 


FORECLOSURES 

The proceeding was always ‘‘an action for the fore- 
closure of a mortgage’”’ as regulated by R. 4:42-9(a)(4) 
and, since no action was ever commenced on the notes, 
the court could not fix any amount of counsel fees on the 
notes. Coastal State Bank v. Colonial Wood Products, Inc. 
RURTEONN cdc anvcnenenkst cabsustubierkaeusc bieeestece 303 

Since plaintiff had sought counsel fees only in accord- 
ance with R. 4:42-9(a)(4) when the judgment of foreclosure 
was entered, it was improper to have changed the basis of 
the award to the provisions for fees in the notes after pay- 
ment had been tendered; further, even if a plaintiff in a 
foreclosure action seeks to recover a fee on a provision in 
a note from the outset of the litigation, he is limited to 
the fee allowable under R. 4:42-9(4). Coastal State Bank v. 
Colonial Wood Products, Inc. App. Div. ............... 303 
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FRANCHISES 


Reformation, mutual mistake, unilateral mistake. Na- 
tional Car Rental System, Inc. v. *crow Rent A Car . 
PRCUE IME MOMN SLL Cc cy csaGcn$ sobs ahe.ivs aaeasnhosaacabpeassnr 

The ruling of the trial court that plaintiff-franchisee is 
entitled to an award of counsel fees pursuant to the Fran- 
chise Practices Act is affirmed, but the matter is re- 
manded for reevaluation of the amount, which is sub- 
stantially excessive; an award under N.J.S.A. 56:10-10 
must be reasonable and must reflect the extent to which 
counsel has prevailed for the practical benefit of his client. 
Westfield Centre Service, Inc. v. Cities Service Oil Co. 
BERL ROIY oo asin on Shp pens Xap ose SEs Epes nea Dea MER ewes 241 

Petroleum Marketing Practices Act, leases. Fernando 
Gaspar t/a Fred’s Chevron v. Chevron Oil Co. U.S.D.C. 584 


FREE PRESS 


Defendant failed to produce any evidence of a serious 
and imminent threat to the integrity of the trial (apart 
from some newspaper publicity, which is normally incident 
to a murder trial), the trial court did not (at least on the 
record) consider available alternatives, and the order ex- 
cluding the public from all pretrial proceedings was over- 
broad; the order is vacated without prejudice to defend- 
ant’s right to renew his application should demonstrable 
facts and circumstances warrant. State v. Hannah. App. 


Shield Law, civil contempt. Riley v. City of Chester. 7 


N.J.S.A. 2A:84A-21.1, et seq. embodies the protections . 
reporters contained in the prior shield law as it was in- 
terpreted by In re Farber, adding only the requirement 
that a defendant seeking ‘information must prove by a 
preponderance of the evidence that, on balance, the value 
of the particular information to a fair trial outweighs the 
importance to a free press of shielding that information 
from disclosure; a resolution of that balance is unneces- 
sary at this point because defendants have so far failed to 
show that the information sought is not available through 
a less intrusive source. State v. Boiardo. Supreme Ct. 497 


Defendants have proven that the information in the let- 
ter a prospective prosecution witness sent to a reporter 
is relevant and material—the fact that it is directed at the 
witness’ credibility does not exempt it from production; 
the Legislature did not intend the requirement in the 
shield law that the information be ‘necessary to the de- 
fense” to mean ‘‘absolutely essential’? but that it be of 
some importance. State v. Boiardo. Supreme Ct. .... 497 


Precisely the same findings are required by the shield 
law when the procedure is to compel disclosure in camera 
as when it is to compel a turnover by the court to counsel 
for use at trial; the burden of proof at both stages of the 
two-step disclosure procedure—in camera inspection and 
production for trial—is identical. State v. Boiardo. Su- 
NEO oo hoes Scan asses sebnseGnn ess obeacebedeaeenl 497 


FREE SPEECH 


Charitable organizations, door to door solicitation, or- 
dinances. Village of Schaumberg v. Citizens for a Better 
Environment. U.S. Supreme Ct. ................00000ee 

Schools. American Future Systems, Inc. v. Penn. State 
SN NE SOM a5 os Sino vvnveneu cece. sessese-celens 469 


FULL FAITH AND CREDIT 


New Jersey was the state of matrimonial domicile 
where the husband has remained, and his acquiescence in 
the wife’s moving with their child to her parents’ home in 
California could not reasonably be expected to result in 
the substantial financial burden and personal strain of liti- 
gating an implied-contract action rooted in the duty to 
support brought by the wife’s father in a forum 3,000 miles 
away; the husband has not sought the benefit or protection 
of California laws or engaged in a purposeful act such as 
to justify jurisdiction in the California court, and its judg- 
ment is not entitled to full faith and credit. Landis v. 
ES PPNEIND BOBS 5555 h vics's seine bees n0eS boviscuueebaicns 1 


Setting aside the question of whether any penal law ex- 
ception to full faith and credit exists, the “‘penalty”’ here 
is not a punishment but a surcharge imposed to com- 
pensate Philadelphia for its trouble and expense in col- 
lecting delinquent taxes; the full faith and credit clause 
requires New Jersey to recognize that portion of Pennsyl- 
vania’s money judgment representing a civil penalty for 
unpaid taxes against a New Jersey resident employed in 
Philadelphia. Philadelphia v. Smith. Supreme Ct. .... 387 


GUARANTY ACT 


The Property-Liability Insurance Guaranty Association 
Act does not expressly exclude surplus-lines insurance; 
to prevail, the Association must make a persuasive case 
of inferential exclusion sufficient to overcome the legisla- 
tive mandate of liberal construction in favor of including 
‘all kinds of direct insurance,’’ and its faint heart about 
collecting the statutory assessments is not a sufficient 
reason to deny insureds the protection of the Act when 
dealing with surplus-lines carriers that were declared 
eligible to write policies in New Jersey by the Commis- 
sioner of Insurance but thereafter became insolvent. Rail- 
road Roofing & Building Supply Co., Inc. v. Financial Fire 
ARE AOD ING. 555 sunvacsuebe cosh cadseccwekdenceeas 73 


HEARSAY 


The language of N.J.S.A. 2A:83-1 is sufficiently broad to 
permit hearsay testimony as to the condition of property 
alleged to be comparable in nature to the condemned 
w- N.J. Sports & Exposition Auth. v. Koziol. App. 

Peck ebehibe oe hers Seo ok Lodeesekeed «she eesesneeeeees 362 


HOSPITALS 


Social Security Act. Wilmington United Poneman v. 
United States Dept. of H.E.W. 3d Cir. 215 


HYPNOSIS 


As a technique or procedure for determining truth, hyp- 
nosis would fail to satisfy the Frye v. U.S. test of general 
acceptance in the scientific community; this does not, how- 
ever, require a determination that witnesses who have 
submitted to hypnosis can never be allowed to testify to 
events they could not recall prior to being hypnotized. 
eee WV SE BW TOI 5 5 od ns Soca sinslasiestvsses coese 473 

Once a defendant raises an objection, the burden shifts 
to the State to prove by clear and convincing evidence 
(out of the presence of the jurp) that the foregoing stand- 
ards have been satisfied and that the hypnotically induced 
recollections are sufficiently reliable to permit their intro- 
duction; the State has not met its burden here. State v. 
BE RGN MBIT. css sa nanns cova se scatnoaees ee eneaere renee 473 

Standards are adopted here for determining the admissi- 
bility of hypnotically induced recollection: (1) the session 
should be conducted by a licensed psychiatrist or psycho- 
logist trained in the use of hypnosis, who is (2) indepen- 
dent of and not responsible to the prosecutor, investigator, 
or the defense; (3) any information given him by law 
enforcement personnel must be in writing; (4) before in- 
ducing hypnosis he should obtain a detailed description of 
the facts the subject remembers while carefully avoiding 
adding new elements; (5) only the hypnotist and the sub- 
ject should be present during any phase of the hypnotic 
session (6) all of which should be recorded. State v. Hurd. 
EN MOE 5 55 Sus od pea ee One ee aes: Ree SOA eb eran yc 473 

If the foregoing standards have been satisfactorily met 
and the court is further satisfied that there was no im- 
permissibly suggestive or coercive conduct by the hypno- 
tist and law enforcement personnel connected with the 
hypnosis, witnesses who assert that their recollection was 
assisted by it should be allowed to testify as to those 
recollections. State v. Hurd. Law Div. ................ 473 


IMMIGRATION 


Citizenship, evidence. Vance, Secretary of State v. Ter- 
razas. U.S. Supreme Ct. 95 


Immigration & naturalization, deportation, extreme hard- 
ship, grandparent. Tovar v. Immigration & Naturalization 
DERVIS ING Ss s's'96'ssscsSsb sete cees ceases asbaweewew ee 133 


Limitations of actions. United States v. Romeo. 3d 
GRRE. es SeUceu bb naw vom otabek ore nis ohn bones she Meek ene 215 


IMMUNITY 
Court reporters. Sec. 1983 suit. Louisa v. Norris. U.S. 
— 64 


’ Public employees, parole, murder, torts. Martinez v. 
California. U.S. Supreme Ct. : 90 


Involuntary commitments, hospitals. Scott v. Plante. 
S.D.C. 


Prosecutorial misconduct, witnesses. Virgin Islands v. 
Smith. 3d Cir 197 


Witnesses, spouse, evidence. Trammel v. United -~" 
US. Supreme Ws ek ewan Sea Se a iicloas sche eee ee desor 


Qualified immunity, summary judgment. Mahalchik v. 
Ehrlich. U.S.D.C. 267 


States, §1983 suit, Fourteenth Amendment. Spicer v. 
Hilton. 3d Cir. 290 


Evidence, speech or debate privilege, Federal criminal 
procedure, state legislator. United States v. Gillock. U.S. 
SRI BO oo de aN yp wench cose ease one: Cade caesseae ees $42 


Municipalities, torts, Sec. 1983 suit. Owen v. City of In- 
dependence, Missouri. U.S. Supreme Ct. .............. 459 


Jurisdiction, subject matter, sovereign immunity. John- 
SANE WV, MORTON OG MORE oie sco wows vic.ahinnn seb ouees ocsepebes 541 


IMPLIED WARRANTIES 


Defendant breached his implied warranty of habitability 
by failing to secure in any way the front entrance of the 
apartment building; since the landlord’s implied undertak- 
ing to provide adequate security exists independently of 
his knowledge of any risks, there is no need to prove notice 
of such a defective and unsafe condition to establish his 
contractual duty—it is enough that he did not take reason- 
able measures for maintaining a habitable residence. 
Trentacost v. Brussel. Supreme Ct. ................. 313 

An action for breach of implied warranty requires that 
the selling party be a merchant and the sale of the ride, 
on which the infant plaintiff was later injured, by an 
operator of amusement rides was an isolated sale; the 
availability to plaintiff of a cause of action in products 
liability in tort is subject to the same criticism: it is not 
the sale but the use of the equipment that constitutes de- 
fendant’s business. Allen v. Nicole, Inc. Law Div. .... 412 


INDIANS 


Reservations, General Allotment Act. United States v 
BACH, MISS TOINO 5 sins s ov cents Osebals. Seween 459 


INDICTMENTS 


The conclusion of the trial judge that the presumption 
of prosecutorial retaliation has been overcome is amply 
supported by the expanded record, which shows that evi- 
dence supporting both aspects of welfare fraud charged 
in the superseding indictment had been presented to the 
original grand jury but, apparently through inadvertence, 
only one aspect was included in the indictment as orig- 
inally drawn. State v. Buckrham. App. Div. .......... 498 


INNKEEPERS 


Citizen’s arrest, emotional distress, false arrest and 
false imprisonment. Dr. Moolenaar II and Wallace v. Atlas 
PROMOTE ACO EN oe y's isa o'5'e sae seed anserennecals 309 











INSTRUCTIONS 


Ordinarily, a jury informed of the legal effect of its 
findings as to percentages of negligence in a comparative 
negligence trial is better able to fulfill its fact finding 
function and, hereafter, an ‘ultimate outcome”’ instruction 
should be given to a jury in such a trial; however, in a 
complex case involving multiple issues and numerous par- 
ties, the trial court, in the exercise of sound discretion, 
could withhold the instruction if it would tend to mislead 
or confuse the jury. Roman v. Mitchell. Supreme Ct. 329 

The rule prohibiting Allen charges should be applied to 
cases pending at the time of this decision; in appeals from 
convictions coming within this rule of limited ror anager end 
where all, or the most objectionable characteristics, of the 
typical Allen charge are not present, the appellate court 
should review the surrounding c ances to decide 
whether there was sufficient potential for coercion to jus- 
tify reversal; in situations where, as here, a coercive 
Allen charge was given three times to a deadlocked jury 
in a brief and relatively simple criminal trial, a reversal 
and retrial will ordinarily be required without a 
oo“ of actual prejudice. State v. Czachor. — 

Courts should instruct jurors in accordance with the 
ABA Standards §5.4 in the initial general charge to the 
jury; with respect to its repeated use, courts should be 
guided in the exercise of sound discretion by such factors 
as the length and complexity of the trial and the quality 
and duration of the jury’s deliberations. State v. Czachor. 
PMT OE is cioinic chien oksincc cove wee <omsiachoisiccweaceua 401 

The so-called Allen charge, as commonly applied, has 
unacceptable coercive effects on jury deliberations and 
its use can no longer be sanctioned in criminal trials in 
this state; hereafter in criminal cases, trial courts should 
not use the New Jersey model jury charge—which re- 
peatedly emphasizes a “duty” to agree on a verdict and 
retains a reference to the necessity and inconvenience of a 
retrial—where jurors have been unable to reach unanimous 
verdicts. State v. Czachor. Supreme Ct. .............. 401 


INSURANCE 


The sequence of events here fits precisely within the 
general rule stated in Appleman’s ‘Insurance Law and 
Practice”: recovery may be allowed where the insured 
risk itself [vandalism] set into operation a chain of causa- 
tion in which the last step may have been an excepted risk 
[water damage]; the grant of summary judgment to de- 
fendant insurer on the ground that the water damage fell 
within the policy exclusion is reversed. Franklin Pkg. = 
v. California Union Ins. Co. App. Div. ................. 

A clause in the uninsured-motorist endorsement of be 
automobile insurance policy that requires corroboration 
of the facts of a hit-and-run noncontact accident as a con- 
dition of coverage is invalid. Perez v. American Bankers 
Ins. Co. of Florida. Supreme Ct. ..............c0eceeee 57 

The confusion engendered here by the submission to the 
arbitrator has permeated the entire proceeding, no part 
of which can be salvaged; the parties may now resolve 
the issues—whether there was an accident involving a hit- 
and-run vehicle, whether that vehicle was at fault and, if 
so, the amount of damages and payment owing under the 
insurance policy—by proceeding with a new arbitration. 
= v. American Bankers Ins. Co. of Florida. Supreme 

Ee Oe INI aE EERE PO LEN OEE OL PEE 57 

The board of education’s insurer, as subrogee, may re- 
cover on its claims that the contractors’ failure to repair 
fire damage constituted a breach of their contracts with 
the board; irrespective of defendant contractors’ obliga- 
tion to maintain builder’s risk insurance, the risk of loss 
was on them at the time of the fire, and defendant sureties 
may be held liable should the contractors fail to satisfy 
plaintiff's claims. The Hartford Fire Ins. Co. v. Riefolo 
Construction Co., Inc. Supreme Ct. .................64- 153 

The considerations in N.J.M. Ins. Co. v. Brower com- 
pelling application of the doctrine of collateral estoppel 
despite the lack of mutuality are entirely absent here, 
where the insured’s intent to inflict harm is, despite his 
conviction of atrocious assault and battery, a beclouded 
issue and the victim has not taken a testimonial position 
in aid of the conviction inconsistent with his claim in his 
civil action that the shot was meant to frighten, not to 
injure; the victim should not be precluded from pursuing 
that claim now, and it was error to have granted sum- 
mary judgment to the insurance company, whose policy 
excludes intentional acts of the insured from personal 
liability coverage. Garden State Fire & Cas. Co. v. Keefe. 
App. Div. 

Ordinarily, a victim ought not to be precluded from 
relitigating the intent issue in his civil action when the 
defendant’s conviction rests, as here, on a plea of guilty. 
Garden State Fire & Cas. Co. v. Keefe. App. Div. .... 193 

Defendant’s conviction of involuntary manslaughter bars 
decedent’s representative’s recourse to his homeowner’s 
policy; she is collaterally estopped from asserting that 
defendant did not intend some harm to decedent even 
though he never intended or expected his death. [Ed. note: 
compare Garden State Fire & Cas. Co. v. Keefe, 105 N.J. 
L.J. 193.] Tal v. Franklin Mutual Ins. Co. App. Div. .. 215 

Since the workers’ compensation and employers’ liability 
policy, as primary insurance, affords unlimited coverage, 
there is no need for further coverage under an excess 
policy. Variety Farms, Inc. v. N.J. Manufacturers Ins. oA 
App. Div. 

A violation of the statute that prohibits the eee 
of minors under 16 to work in co! ion with power- 
driven machinery constitutes negligence and, in a minor’s 
common-law action, results in liability if the violation is 
the proximate cause of the minor’s injuries; it is beyond 
belief that the Legislature or public policy would coun- 
tenance a situation in which an insurance carrier would 
be permitted in a workers’ compensation and employers’ 
liability policy to exclude coverage in the case of a minor 
employed in violation of the child labor laws ‘‘with the 
knowledge or acquiescence of the insured.”’ Variety Farms, 
Inc. v. N.J. Manufacturers Ins. Co. App. Div. ........ 223 
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The only fair and reasonable interpretation of the lang- 
uage in the application is that, to remedy a misrepresen- 
tation affecting the risk insured (here a New Jersey 
instead of a New York address), Allstate may recompute 
the premium charged; by reserving that right alone, it 
waived any right to rescission it might have had, and the 
pom ag be enforced. Fillippello v. Allstate Ins. po 

The statutory exceptions to the required personal none 
protection coverage do not include the territorial exclusion 
for nonresidents contained in the Kemper policy; the PIP 
endorsement is amended to eliminate it and to bring the 
policy into conformity with N.J.S.A. 39:6A-7. Fellippello v. 
Me GOR BIR TDD, .... cc ccvcccenssccccccscseeds 302 

Collateral estoppel. Public Service Mutual Insurance r 
VON OO aochieis ciciviviecccdosseascceecdavencees 

The questions to prospective jurors proposed by aia 
here concerning their stockholding or employment in a 
company engaged in the casualty insurance business tend 
to unduly emphasize the fact of insurance coverage and, 
absent some indication that a basis for asking them exists, 
they should ordinarily be rejected by the trial julge; in his 
sound discretion, he should balance the plaintiff’s claim 
of need and the basis therefor against the possibility of 
— to the defendant. Roman v. Mitchell. Supreme 

2 PE a PCE PA OPC OTE EAT OCTET NE renee EOE 329 

There is no requirement in N.J.S.A. 17:28-1.1 either that 
the insured as defined in the policy remain domiciled or 
that the vehicle remain registered or garaged in New 
Jersey in order to retain the coverage provided by the 
policy under the statute; since the policy itself contains no 
such limiting requirements, the insurer cannot unilaterally 
alter the terms of its insurance contract simply because 
it appears sensible or convenient for it to do so. ene 
v. Selected Risks Ins. Co. Supreme Ct. ............... 

The purpose and effect of the statute mandating res 
sured motorist coverage is to protect persons rather than 
vehicles; the owned-but-uninsured exclusion clause cannot 
be invoked to avoid payment here, where the named in- 
sureds were injured when another uninsured vehicle struck 
the uninsured vehicle in which they were riding. Fernan- 
dez v. Selected Risks Ins. Co. Supreme Ct. ............ 353 

“Accidental bodily injury’ insurance insures against 
a risk different from that covered by insurance against 
injury by ‘“‘accidental means” or causes, and the reason- 
able expectation of a policyholder faced with the facts in 
this case (including the lack of knowledge of any pre- 
existing disease) is that the 44-year-old insured’s fatal 
heart attack following strenuous physical activity, even 
though voluntary, constitutes an ‘accidental bodily in- 
jury.”’ Gottfried v. The Prudential Ins. Co. of America. 
NINE oso5 ocais O85 3 ties sa ae es da eMewnncaaedemcceee« 462 

A carrier that receives substituted service of process has 
a duty to respond to it in some fashion even where it 
believes that it does not provide coverage for the absent 
defendant; plaintiff has relied on the insurance company’s 
conduct to his detriment here, and it is estopped by its 
failure to disclaim liability over a period of six years 
from asserting the defense of nen-coverage now. White v. 
UGH CRU OR g oidic Cera nicicacidocievincucsls saxndeoceswe 462 

Where, as here, a mortgagee acquires title to the mort- 
gaged premises by a conveyance from the defaulting mort- 
gagor in lieu of foreclosure and a fire occurs thereafter, 
the mortgagee-owner is entitled to be compensated for its 
loss to the extent of available insurance moneys (after 
payment has been made to the superior mortgagee). 495 
Corp. v. N.J. Ins. Underwriting Ass’n. App. Div. ...... 478 

Merenoff v. Merenoff, which held that a claim of one 
spouse for damages from a domestic or household acci- 
dent attributable to the negligence of the other is not 
barred by the doctrine of interspousal tort immunity, can- 
not be construed as holding that public policy requires 
the responsible party to be covered by insurance or that 
an insurance company cannot exclude liability for such an 
action. Foley v. Foley. App. Div. ....................-. 498 


INTENT 


The considerations in N.J.M. Ins. Co. v. Brower com- 
pelling application of the doctrine of collateral estoppel 
despite the lack of mutuality are entirely absent here, 
where the insured’s intent to inflict harm is, despite his 
conviction of atrocious assault and battery, a beclouded 
issue and the victim has not taken a testimonial position in 
aid of the conviction inconsistent with his claim in his civil 
action that the shot was meant to frighten, not to injure; 
the victim should not be precluded from pursuing that 
claim now, and it was error to have granted summary 
judgment to the insurance company, whose policy excludes 
intentional acts of the insured from personal liability cov- 
erage. Garden State Fire & Cas. Co. v. Keefe. App. Div. 193 

Ordinarily, a victim ought not to be precluded from 
litigating the intent issue in his civil action when the de- 
fendant’s conviction rests, as here, on a plea of guilty. 
Garden State Fire & Cas. Co. v. Keefe. App. Div. .... 193 

Defendant’s conviction of involuntary manslaughter bars 
decedent’s representative’s recourse to his homeowner’s 
policy; she is collaterally estopped from asserting that 
defendant did not intend some harm to decedent even 
though he never intended or expected his death. [Ed. note: 
compare Garden State Fire & Cas. Co. v. Keefe, 105 N.J. 
L.J. 193.] Tal v. Franklin Mutual Ins. Co. App. Div. .. 215 


INTERVENTION 


The clean hands doctrine is applicable to a motion to 
intervene under circumstances such as here, where the 
movants had deliberately misled the trial by concealing 
the true nature of their business relationship with plain- 
tiffs; the judge properly applied the equitable maxim in 
denying intervention in this case. Goodwin Motor Corp. v. 


Mercedes-Benz of N.A. Corp. App. Div. ................ 334 
IRS 

Summons, handwriting exemplars. United States v. Euge. 
RE TI ick ors SR csicalv saves oee vesleeaieseied 250 
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JOINT TORTFEASORS 


The legal effect of a release on other parties should be 
determined by the intent of the parties to the release, with 
due consideration to whether the compensation paid was 
fully adequate; here, release of the pacone sec of the 
fire-extinguishing equipment as a primary tortfeasor after 
it had settled with plaintiff did not release the distributor 
and servicer of the equipment from either its vicarious or 
direct responsibility for damages caused by the fire. Cartel 
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Capital Corp. v. Fireco of N.J. Supreme Ct. .......... 193 
Antitrust, contribution. Newark Motor Inn Corp. v. 
FIGS ye ENS TNO UG hick cdvccsdecs secescdececcess 267 


JURIES 


R. 4:74-6 was intended to conform with the grant under 
N.J.S.A. 9:17-20 of a right to trial by jury to “either party,” 
but erroneously limited that right to “defendant” through 
a misapprehension of the nature of bastardy proceedings, 
which are not criminal in nature; the rule is construed 
here to permit either party to demand a jury trial. G. v. C. 
| RO Se Pe ere 190 

The denial of the correct number of peremptory chal- 
lenges to his codefendants (each was entitled to ten, and 
their common legal representation did not affect that 
right), which has resulted in a reversal of their convic- 
tions, does not require that defendant’s conviction be set 
aside; he was allowed the correct number of peremptory 
challenges and had several remaining when selection of 
the jury was completed—as far as he was concerned, the 
me was lawfully empaneled. State v. Hoffman. Supreme 

tba dgdhids aa ae ne AGU edadeear de ceaeaeeneeivddeeeaee 313 

State v. Trent, which held that the absence of any in- 
struction at all on the necessity for the jurors to recom- 
mence deliberations once an alternate juror has been sub- 
stituted for an original juror during deliberations consti- 
tutes plain error requiring reversal, should be —_ 
retroactively. State v. Anderson. App. Div. ........... 


JURISDICTION 
Since the Department of Corrections has no procedures 
that permit a record of its undertakings to be made for 
appellate review purposes, and plaintiffs seek a judgment 
directing appropriate consideration by the Department of 
Corrections of local concerns before proceeding with its 
intended use of property as a group home for delinquent 
boys—a mandatory, ministerial function—the Law Division 
has jurisdiction. Pemberton Tp. v. State of New a 
RGM ERNE ore ec ta dedingade di wand dacececadaden ic eietens 
Quasi in rem, automobiles, insurance, garnishment. Rash 
v. Savchuk. U.S. Supreme | RRR NARHA 114 
In personam, product liability, automobiles. World-Wide 
Volkswagen Corp. v. Woodson, District Judge of Creek 
Cty., Oklahoma. U.S. Supreme Ct. ..................-- 114 
Although Hinfey v. Matawan Bd. of Ed. recognized that 
the Division on Civi! Rights and the Commissioner of Edu- 
cation enjoy concurrent jurisdiction in appropriate situ- 
ations, it did not hold that all cases involving school 
problems should be decided by the Commissioner; the 
Division’s denial of the board of education’s motion to 
transfer the controversy over whether it had rejected 
claimant for the position of assistant principal because 
she is black was not arbitrary or capricious. Jamison v. 
Rockaway Tp. Bd. of Education. App. Div. .......... 169 
Exhaustion of administrative remedies, environmental 
protection. Susquehanna Valley Alliance v. Three Mile 
Island Nuclear Reactor. 3d Cir. .............--.-++00+ 290 
The $3000 settlement here reaches the district court’s 
jurisdictional limit and the claim for contractual counsel 
fees is dismissed as being beyond it; the provision for 
counsel fees in the promissory note is simply an element 
of damages to be considered along with the claim for the 
balance due, and the obligations imposed’ on defendant 
by the note arise out of a single transaction and are not 
“separate, distinct claims” within the meaning of N.J.S.A. 
2A:6-34.1. Oro v. Vaspoli Construction Co. Cty. D. Ct. .. 464 
Subject matter, sovereign immunity. Johnsrud v. Carter. 
3d Cir. 541 
Diversity, trustees. Navarro Savings Ass’n v. Lee. U.S. 
REIN Oo aia sic adiaasieanwesiciicendcsncxedadexuncaeventes 616 


JUVENILES 
Here, where the charges of delinquency were still bot- 
tomed on the same allegations and the only change in the 
complaints—from a citation of N.J.S.A. 2A:170-26 (simple 
assault and battery, a disorderly persons offense) to N.J. 
S.A. 2A:90-4 (assault and battery on a police officer, a 
high misdemeanor )—was in the designation of what the 
offenses would have been if the acts had been committed 
by an adult, the amendments were not in violation of R. 
5:9-3(b); they did not charge the juvenile with “another or 
different offense” from that alleged in the original com- 
plaints, and he was not prejudiced in his defense on the 
merits. State in the interest of W.E.C. Supreme Ct. ... 17 
Since the Legislature intended disclosure of the names, 
offenses and dispositions of juveniles 14 or older who have 
been adjudged delinquent for having committed certain 
serious offenses to be the rule and not the exception, the 
juvenile must demonstrate a substantial likelihood of spe- 
cific harm to constitute a showing of ‘‘good cause” for 
withholding such information; he has not done so here. 
State in the interest of B.C.L. Supreme Cl aes sedis 377 
To insure that juvenile offenders are aware of the new 
provisions, the following language is to be included in 
each predispositional report: ‘Information concerning your 
identity, offense, adjudication and disposition is subject to 
public disclosure unless at the time of disposition you 
interpose an appropriate objection with the court in ac- 
cordance with N.J.S.A. 2A:4-65(c).”? State in the interest 
OE TR Bi UO © oo one Soci cu vaninvicascvsteseess 377 
A full hearing with oral testimony will not always be 
necessary, but the Juvenile Court must state its reasons 
for disclosure or nondisclosure on the record; when author- 
ized by the Juvenile Court, only the prosecutor and the 
court itself may make disclosure under N.J.S.A. 2A:4-65(c). 
State in the interest of B.C.L. Supreme Ct. .......... . 377 
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JUVENILES, Cont’d 


The judge’s dismissal of the complaint here, with no 
resolution of any of the factual elements of the assault and 
battery charge, after hearing only the 17-year-old juvenile’s 
unsworn version of the incident (at his and his parents’ 
insistence that he be heard then and not tried later with 
a co-defendant they conceived to be a scoundrel) when the 
State was not present and there was no one to cross-ex- 
amine in the public interest, does not bar by reason of 
double jeopardy prosecution of a later complaint charging 
the juvenile with the same offense; these circumstances 
are unique, and this opinion should not be read more 
broadly than is intended. State in the interest of L.D. App. 
NS ib bch uh 8 bd bck oe EEE AER Rew EAS EESORHCRE Roe RREA EEE 390 

By requiring disclosure of sealed records of juvenile 
delinquency adjudications, the State, through Casino Con- 
trol Commission statutes and regulations, prevents a per- 
son with a sealed juvenile record from obtaining employ- 
ment in a casino, although a person who committed the 
same acts while an adult could successfully petition for 
expungement of his adult conviction records and then law- 
fully seek such employment; to correct this unfair result, 
either the language of the Casino License Application 
Personal Disclosure Form should be amended, so that 
sealed as well as expunged records need not be disclosed, 
or the statutes amended to permit expungement of juvenile 
adjudications. State v. W.J.A. Law Div. ...... 463 

Even if a juvenile adjudication could be considered a 
crime for expungement purposes, petitioner would be pre- 
cluded from obtaining expungement of any one of his 
three adjudications, as the other two would be considered 
“prior or subsequent crimes.” State v. W.J.A. Law Div. 463 

R. 5:8-6(d) does not expressly mandate a dismissal of 
charges or even a release of the detainee if the adjudica- 
tory hearing is not commenced within 30 days from the 
onset of detention—indeed, it does not require that 2 hear- 
ing be commenced within 30 days; the rule is not a “try or 
dismiss” mandate but is a directive that within 30 days 
charges against juvenile detainees be calendared for an 
adjudicatory hearing. State in the interest of C.B. App. 
Div 

A juvenile’s right to a speedy trial or, in the alternative, 
to a dismissal of the charges, is governed by a weighing 
of the four factors prescribed in Barker v. Wingo and 
State v. Szima; here, where the victim’s jaw was wired 
shut for seven weeks, which alone was a tolerable reason 
for the delay, there was no violation of the juvenile’s right 
to a speedy adjudicatory hearing. State in the interest of 


REM. BONG cass cesccosprape snc uicssmesessvesessenen 591 
LABOR LAW 
Wildcat strikes, coal mines. Carbon Fuel Co. v. United 
Mine Workers of America. U.S. Supreme Ct. .......... 90 
Illegal strike, discharge of union official. Gould Inc. v. 
ee EE. cu cxcchocscacobactokensackessteseseae 109 


Locals, merger, salary claims, jurisdiction. Local No. 1 
(ACA) Broadcast Employees of Int’1 Brotherhood of Team- 
sters v. Int’] Brotherhood of Teamsters. 3d Cir. ...... 191 

Schools, managerial employees. National Labor Rela- 
tions Board v. Yeshiva University. U.S. Supreme Ct. .. 250 

Arbitration. Westinghouse Broadcasting Co., Inc. v. 
Local 804, Int’l Alliance of Theatrical Stage Employees. 
_| SECURE E EVES EOACE DSER ESE ESE TERE TELE 378 

Arbitration, standard of review. N.L.R.B. v. Pincus 
Brothers. Tac “Maxwell. 30 Cir... .............5.5250>-05 523 

Labor Law, Fair Labor Standards Act—Sec. 16(e), due 
process. Marshall, Secretary of Labor v. Jerrico, Inc. U.S. 
UND AS cock cents uhcsesebesensesseserensshsenesese 567 


LANDLORD AND TENANT 


To terminate proceedings under N.J.S.A. 2A:18-55, the 
rent must be deposited on or before the day judgment for 
possession is entered; the holding in Azar v. Jabra that 
payment before the warrant of removal is issued ter- 
minates the proceedings is rejected. Stanger v. Ridgeway. 
REE OU... Scnccctscseseebbeestes cessed coasee>>eeeheee 71 

It would be a perversion of justice to allow plaintiff to 
evict defendant under the circumstances here, however: 
defendant withheld his rent in good faith to raise a habit- 
ability defense and had more than enough in his savings 
account to pay the back rent at the time of trial, the judge 
assured him that the action would be dismissed if he paid 
the rent prior to execution of the warrant of removal, 
plaintiff’s attorney at no time urged a contrary position, 
the state of the law was uncertain, and defendant paid the 
amount owing (three days after the judgment for posses- 
sion was entered) before a valid warrant issued. Stanger 
i ee, ee 71 

A foreclosing mortgagee of a residential apartment build- 
ing may not obtain an order of the Superior Court evicting 
residential tenants in possession under existing leases 
with the mortgagor (here, month-to-month tenants) without 
establishing good cause for removal as required under 
N.J.S.A. 2A:18-61.1; foreclosure is not one of the causes. 
Guttenberg Savings and Loan Ass’n v. Rivera. App. Div. 96 

Since the Tenants’ Property Tax Rebate Act requires 
that the rebate—which includes reductions in taxes result- 
ing from municipal-wide revaluations of property—be cal- 
culated and paid or credited in the current tax year, 
obviously tax appeal judgments and the contingencies in- 
herent therewith must be excluded from the calculation 
(although assessments for subsequent tax years would 
reflect the reduction obtained by the tax appeal judgment, 
and to that extent such reductions would be subject to the 
rebate provisions of the Act); since the distinction has a 
rational basis and is not palpably arbitrary, plaintiff-land- 
lords have not been denied due process or equal protection. 
Cold Indian Springs Corp. v. Ocean Tp. Supreme Ct. .. 177 

The provision of the Tenants’ Property Tax Rebate Act 
that excludes a reduction in the amount of property tax 
resulting from tax appeal judgments from the calculations 
for the property tax reduction applies not only to the year 
for which the reduction is calculated but also to the base 
i. Cold Indian Springs Corp. v. Ocean Tp. Supreme 

p Suse bees e ene eeachan ebb eba hace hha e eae eeeaeenTeRekeIeee 177 


To the extent that a municipal rent-leveling ordinance 
would also require a reduction in rent when the landlord’s 
tax burden is reduced, the Tenants’ Property Tax Rebate 
Act would control to avoid double benefit to the tenant. 
Cold Indian Springs Corp. v. Ocean Tp. Supreme Ct. .. 177 

Since a proper judgment necessarily implicates distri- 
bution of the court-held rent money, there must be a hear- 
ing on and consideration of the equitable defenses (as to 
which the tenants must bear the burden of proof), par- 
ticularly as they are relevant to abatement, even though 
the tenants have moved and the possession issue has 
become moot. Goldberg v. Hale. App. Div. ............ 191 

Upon finding, on the tenant’s pro se complaint seeking 
nothing more than the return of her security deposit, that 
the landlord had wrongfully withheld it, the trial judge 
correctly entered judgment for twice the amount; a ten- 
ant is not required to plead the statute or demand double 
damages to be entitled to an award of the penalty pro- 
vided by N.J.S.A. 46:8-21.1. Gibson v. 1013 No. Broad 
PE IOI 6 ci eh bas saps se xc snbbeninse sen eanveseve 254 

The jury could readily have viewed the absence of a lock 
on the front entrance here as exemplifying a callous dis- 
regard for the residents’ safety in violation of ordinary 
standards of care (and of a regulation of the Commissioner 
of Community Affairs governing multiple dwellings); since 
there was sufficient evidence for concluding that the 
mugging in the common hallway was a foreseeable result 
of the landlord’s negligence, the iury’s finding of liability 
was warranted. Trentacost v. Brussel. Supreme Ct. ... 313 

Defendant breached his implied warranty of habitability 
by failing to secure in any way the front entrance of the 
apartment building; since the landiord’s implied under- 
taking to provide adequate security exists independently 
of his knowledge of any risks, there is no need to prove 
notice of such a defective and unsafe condition to estab- 
lish his contractual duty—it is enough that he did not 
take reasonable measures for maintaining a habitable 
residence. Trentacost v. Brussel. Supreme Ct. ........ 313 

The trial judge was not incorrect in insisting that the 
repairs be made after the tenant had proved the breach 
of the landlord’s covenant of habitability—his error lay 
in insisting that the repairs be made as a condition to rent 
abatement and that the tenant bear the responsibility for 
initiating them after the landlord failed to do so: the ap- 
propriate relief here should have been an immediate adju- 
dication of the tenant’s right to a rent abatement coupled 
with a consideration of the remedial mechanisms of N.J. 
S.A. 2A:42-85 et seq., the rents deposited in court being 
available to court-appointed administrator for repairs. 
oe Ae OS ee en 497 

A residential lease may define rent as tenant-inflicted 
damages so that failure to pay those damages subjects 
the tenant to dispossession for non-payment of rent; the 
tenant is entitled to a hearing on whether she in fact in- 
flicted the damage and, in deciding that question, the trial 
court must construe the lease strictly against the land- 
lord. Fargo Realty, Inc. v. Harris. App. Div. ........ 606 

To allow the tenant to assert as a defense that the 
premises were uninhabitable during months wholly un- 
related to the month for which rent is claimed would con- 
travene the essential purpose of the summary dispossess 
proceeding; the tenant’s remedy is to bring a separate 
action for the landiord’s breach of his covenant of habit- 
ability. Fargo Realty, Inc. v. Harris. App. Div. ........ 606 


LEGISLATION 


If, as appellants claim, the supplement to the Franchise 
Practices Act, a general law, is private or special legis- 
lation, it would be void even if the notice requirements 
for special legislation had been satisfied, and appellants’ 
application thus does not involve the machinery of the 
supplement’s enactment and may not be brought in the 
Appellate Division under N.J.S.A. 1:7-1 et seq.; the only 
question, substantive in nature, is whether the supplement 
is special legislation, and the matter is transferred to the 
Law Division. In re McCabe. Supreme Ct. ............. 81 


LIENS 


Defendant’s inchoate curtesy interest in his wife’s lands 
is not subject to a lien imposed by plaintiff’s judgment for 
money damages against him. Fire Guard Sprinkler Corp. 
Pens TU Ai ss ce wvvnessbabek obs oes esne xe 49 


LICENSING 


Chiropractors, limitations of actions, Sec. 1983 Suit, toll- 
ing, hearing. Bd. of Regents of Univ. of N.Y. v. Tomanio. 
SSeS EMO NIL, . ccicgksus os.chenssenbaan sce cabsesssans 616 


LIMITATIONS OF ACTIONS 


Civil rights action, fraudulent concealment. Swietlowich, 
administratrix and in own right v. County of Bucks. 3d 
Cir. 40 


Immigration. United States v. Romeo. 3d Cir. ....... 215 


Surveyors are entitled to its coverage, but N.J.S.A. 
2A:14-1.1 does not provide that ALL claims against de- 
signers, etc. vanish after ten years; it deals with personal 
and property injury claims based on deficiencies arising 
out of defective and unsafe conditions of improvements to 
real property, and is not applicable as a defense to the 
claim asserted here that a surveying error discovered 
after 18 years resulted in a functional impairment to the 
building. E. A. Williams, Inc. v. Russo Development Corp. 
IMME ANC oa os coh oa cs sun kh scuaekeneen i Gtccwince 241 

Securities Exchange Act, purchaser’s §10(b) action. Mar- 
rinan v. Shearson Hayden Stone, Inc. U.S.D.C. ....... 285 

The provisions of N.J.S.A. 2A:14-21 extending the period 
for suit under N.J.S.A. 2A:14-2 have been modified by 
N.J.S.A. 9:17B-1 et seq, effective January 1, 1973, which 
lowered the age of majority from 21 to 18; the dismissal 
of plaintiff’s action, filed two years and one month after 
the accident in 1976, when she was 19, is affirmed. Tyson 
VepRe DY co 5 che eV eccch obese sauseneneh seen 298 








Although the August 15 filing deadline for local property 
tax assessment appeals appears in the rules of the Tax 
Court, the origin of the date is in N.J.S.A. 54:3-21 and a 
court has no power by virtue of R. 1:1-2 to relax or dis- 
pense with a statute of limitations; there are no circum- 
stances in this case to warrant any consideration of a 
tolling of the filing deadline. Prospect Hill Apts. v. Flem- 
ington. Tax Ct. of New Jersey ...............scececeees 305 

The passage of an additional 22 days has impaired 
neither defendants’ ability to litigate nor the court’s capa- 
city to adjudicate here; in the circumstances of this case, 
filing the complaint in federal court, which lacked subject 
matter jurisdiction because of a patent lack of diversity, 
suspended the running of the statutory two-year period 
of limitations. Galligan v. Westfield Centre Service, Inc. 
TUNING 5 ose ck eteade.csouats kewanaasnles «2 tee wacdee 329 

The Legislature did not intend N.J.S.A. 2A:14-1.1 to 
afford the ten-year time bar to the designers and manu- 
facturers of all products or suppliers of materials that ulti- 
mately found their way into improvements to real estate; 
implication in the design and planning stage of the im- 
provement to realty itself or of an integral component 
thereof is required. Wayne Tp. Bd. of Education v. Strand 
CRIN, ARC PO AOI ois oa ss 5 ca as viens weiss worn ine 343 

The statute of limitations in the New Jersey Uniform 
Securities Law does not bar plaintiff’s suit in this case 
since it was some time after two years after the contract 
of sale that she discovered she had suffered financial 
detriment. McIntyre v. ILB Investment Corp. Law Div. 415 

Respondent had ample time to file the petition after 
the promulgation of N.J.A.C. 6:24-1.2, which states that 
it must be filed within 90 days after receipt of the notice 
of the challenged action; she gambled on a favorable 
arbitration award and, having lost, then decided to seek 
further relief from the Commissioner of Education—by 
then, her petition was out of time. Riely v. Hunterdon 
Central HS. Bd: of Ed. App. : Dw. ..6..0:000:cesces cvs 414 

The circumstances surrounding claimant’s late filing 
for disability benefits here—his employer’s failing in its 
statutory notice duty, his union’s giving him erroneous 
information, and the health carrier’s acting dilatorily in 
reviewing and rejecting his claim—compel the conclusion 
that timely filing was not reasonably possible within the 
intendment of the applicable tolling provision. Mazzarella 
VBA BROVIRW ADDS DIV. 4 50's 5 65 siss 050 esis Sa'eseee oo cs 461 

Where, as here, payment of no-fault medical benefits 
has been made voluntarily and further medical expenses 
are incurred within four years after the accident, an 
action for such expenses may be commenced within two 
years after the first unpaid expense has been incurred 
(provided the action is started within four years after the 
accident) regardless of the date of the last reimburse- 
ment. Bell v. Western Employer’s Ins. Co. App. Div. .. 479 

Sec. 1983 Suit, tolling, licensing, chiropractors, hearing. 
_ of Regents of Univ. of N.Y. v. Tomanio, U.S. Supreme 
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LONGSHOREMEN’S AND HARBOR WORKERS’ 
COMPENSATION ACT 


Stevedore’s lien, Common Fund Doctrine. Bloomer v. 
Liberty Mutual Insurance Co. U.S. Supreme Ct. ...... 280 


LOSS OF CONSORTIUM 


Proof of a legal marriage is not an essential element 
of a consortium claim. Motion for dismissal of claim for 
loss of consortium arising out of scuba diving accident 
was denied where woman had resumed living with man 
she had divorced after some 26 years of marriage. Bul- 
OCR. TRAE OE, RII. noc scvcaecsciosscnceen 442 


MALICIOUS PROSECUTION 


Under the facts here, placing defendant at the peril of 
civil liability for selecting an improper charge against 
plaintiff when he relied, at least in part, on police advice 
is too onerous a burden to place on the unsophisticated; 
an indictable assault charge that is no-billed by the grand 
jury but returned with a recommendation that it be treated 
as a simple assault, which is thereafter dismissed by 
agreement, is not a sufficiently favorable termination to 
maintain a cause of action for malicious prosecution. Mon- 
ee We I IIE on ns vin cesses sacdacebaana 390 


MALICIOUS USE OF PROCESS 


It does not make any difference whether the allegations 
in this countersuit, brought by one who was dismissed as 
a defendant in a medical malpractice suit against the at- 
torney for the plaintiffs in that suit, are couched in terms 
of simple negligence or gross negligence—both theories 
assume a duty between an attorney and third persons that 
simply does not exist in this setting; this is not to say that 
an attorney can show a complete disregard for the rights 
of a prospective defendant, since malicious prosecution 
remains as an available remedy. Ackerman v. Lagano. 
UAW MIG, 552 cece en concert acc acs Meee ee gene 409 

It is not necessary here to resolve the issue of whether 
the wrongful naming of the doctor in the medical mal- 
practice suit was without probable cause or actuated by 
malice since his claimed damage to his professional repu- 
tation does not constitute the “special injury” required 
in a suit for malicious use of process. Ackerman v. La- 
RUD RIV INN sorrow sas eee ee 


MALPRACTICE 


Medical Malpractice Procedure Under Rule 4:21, by 
Hon. Edward S. Miller, J.S.C. 17 

Hospitals, Veterans’ Administration, suicide. Anne Marie 
Gianaras, executrix of Estate of Angelo Gianaras, deceased 
v. U.S., U.S. Veterans’ Administration. U.S.D.C. ...... 357 

A medical malpractice panel has the inherent power to 
require the production of additional evidence—here, the 
hospital records—if it deems it necessary for a proper 
evaluation of the claims or defenses in issue. Vasily v. 
C018. (ADD ABD 8a ihae ea wins Sn eae aueg Waleed soles Beaks 564 

Where, as here, the doctor member of the R. 4:21 pre- 
trial panel disclosed that he was then a defendant in a 
pending medical malpractice action, he should have been 
disqualified. Corbo v. Crutchlow. App. Div. ............ 606 
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MARITIME LAW 
Wrongful death, loss of society. American Export Lines, 
tie, ViAlvez: US: Supreme Cb, «0... ..s08ssscesescesvae’s 566 


MATRIMONIAL LAW 

Since under the new Code of Criminal Justice neither 
adultery nor fornication constitutes criminal conduct in 
this state, the rationale of Mahne v. Mahne is no longer 
controlling and plaintiff in this matrimonial action is di- 
rected to answer the interrogatory inquiring about ‘‘each 
person with whom you have resided . . . since you ceased 
to reside with your wife’; if he fails to do so, his com- 
plaint will be dismissed upon the submission of an ex parte 
application by defendant. Simeone v. Simeone. Ch. Div. 249 

Sale Of Personal Residence—Alert To Family ~— 
tioners, by Gary N. Skoloff 

Presumptive Joint Custody, by Howard Danzig 

There is nothing inherently inimical to public policy in 
enforcing an escalation clause for alimony or child support 
in a judgment of divorce where, as here (unlike DiTolvo 
v. DiTolvo), the clause is the product of a freely negoti- 
ated and counselled marital settlement—indeed, such 
clauses may be very useful tools; this is not to suggest 
that escalation clauses are immutable, and if the trial 
judge finds the one here inequitable within the standard 
set by Smith v. Smith, enforcement may be refused. Peter- 
SEN V. Pete reeM AUD PV iss. oss seca desete ca citesieisinss 344 

The Legislature did not abolish the unclean hands doc- 
trine as a defense to annulment and the trial court prop- 
erly invoked the doctrine here, where plaintiff intentionally 
participated in a ceremonial but fraudulent marriage 
solely to obtain the status of a lawful permanent resident 
of the United States; Kazin v. Kazin is factually distinguish- 
able and the principles enunciated therein do not support 
a result contrary to the one reached here. Faustin v. Lewis. 
yt SE 1 Sea ee ane ee NES Gen Pe eRe 344 

The finding by the trial judge that the “time sharing,” 
‘joint custody’? arrangement he had devised would be in 
the best interests of the two girls (who have been in the 
sole custody of their “‘more than adequate’ mother for 
more than four years since the father deserted) could not 
reasonably have been reached on sufficient credible evi- 
dence in the record; the trial judge should have been 
guided by the facts in the case—children are not pawns 
to be maneuvered and molded into agreement with an 
arbitrarily produced way of life that they strongly oppose 
-— that neither parent had sought. Beck v. Beck. —. 

iv 

Mey v. Mey does not compel the conclusion ae in 
Mueller v. Mueller that a pension plan must be excluded 
from equitable distribution, and equity calls for inclusion 
of the plan in this case since the husband has already 
qualified for a pension benefit and need merely live to 
collect it; recognizing pension funds as wage substitutes, 
a form of deferred compensation, the wife has foregone 
the income with the same expectation as the husband. 
WS WE OV es clos sie chee sledinsiot nue es ooa. nese 482 

If the uncertainties of payment under the plan do not 
warrant present division, the court can allot to each spouse 
a fair portion of the pension fund as, if, and when pay- 
ments commence; it then becomes unnecessary to com- 
pute present value, and the risk that no payments will 
ever be made because some — is not met is shared 
by both parties. Weir v. Weir. Ch. D 482 

Effect Of Abolition Of Dower pon Curtesy On Matri- 
= Cases, by Edward S. Snyder and Lee M. Hymer- 


MEADOWLANDS COMMISSION 

In adopting or amending its master plan, the Hacken- 
sack Meadowlands Development Commission is perform- 
ing a purely legislative function, which does not need to 
be attended by the gamut of procedural due process safe- 
guards that govern quasi-judicial proceedings and judicial 
review is available only where there is a charge of arbi- 
trariness or illegality; neither exists here, and the public 
notices published by HMDC of its meetings and its holding 
of public hearings satisfied the procedural requirements 
prerequisite to legislative action. Kelly v. Hackensack 
Meadowlands Development Commn. App. Div. ....... 299 


MENTAL HEALTH 
Report Of Community Mental Health Law Project, Inc. 33 


MERCHANT MARINE ACT 
Subsidies, waiver of Sec. 506 restrictions. Seatrain Ship- 
building Corp. v. Shell Oil Co. U.S. Supreme Ct. ...... 227 


MERGER 


The trial judge’s charge lacked the essential element 
of reliance, and the conviction for obtaining money under 
false pretenses is reversed; since the factual basis for 
that count is identical to that for the count charging mis- 
conduct in office (the conviction for which is affirmed), 
no useful purpose would be served by remanding the first 
count for a new trial. State v. Varlese. App. Div. ...... 49 


MILEAGE LISTS 
Ocean County District Court Mileage List 
Bergen County District Court Mileage List 
Morris County District Court Mileage List 


MINORS (see also Children) 

Since the workers’ compensation and employers’ lia- 
bility policy, as primary insurance, affords unlimited cov- 
erage, there is no need for further coverage under an 
excess policy. Variety Farms, Inc. v. N.J. Manufacturers 
BOSCO: SABDTADIV A cio ois n's5 0:8 ois siecele niet sieiewies 223 

A violation of the statute that prohibits the employment 
of minors under 16 to work in connection with power-driven 
machinery constitutes negligence and, in a minor’s com- 
mon-law action, results in liability if ‘the violation is the 
proximate cause of the minor’s injuries; it is beyond 
belief that the Legislature or public policy would counten- 
ance a situation in which an insurance carrier would be 
permitted in a workers’ compensation and employers’ lia- 
bility policy to exclude coverage in the case of a minor 
employed in violation of the child labor laws “‘with the 
knowledge or acquiescence of the insured.’’ Variety Farms, 
Inc. v. N.J. Manufacturers Ins. Co. App. Div. ........ 223 


MITIGATION 


In the absence of a reasoned explanation by the Civil 
Service Commission of its decision not to mitigate the 
back-pay award to the reinstated employee by the amount 
of AFDC benefits he and his family received during the 
period of his discharge, and in the further absence of 
any controlling statutory, regulatory or decisional law, the 
general principles underlying the mitigation doctrine sup- 
port the city’s claim; the welfare payments (which are 
not subject to a reimbursement obligation) should have 
been treated as earned income for purposes of mitigation. 
City of Newark v. Copeland. App. Div. ................ 248 


* 


MOPEDS 


The Legislature has created a special set of controls 
governing the ownership and operation of mopeds; the 
charges here are amended to allege operating without a 
license in violation of N.J.S.A. 39:4-14.3(d) (rather than 
N.J.S.A. 39:3-10), operating wthout liability insurance in 
violation of N.J.S.A. 39:4-14.3(e) (rather than N.J.S.A. 
39:6B-2), and carrying a passenger in violation of N.J. 
S.A. 39:4-14.3(d) (rather than N.J.S.A. 39:4-69). State v. 
Lucas. Law Div. 483 


MORTGAGES 


Specific performance, damages, mortgage financing. 
First National State Bank of New Jersey v. Common- 
wealth Fed’l Savings and Loan Ass’n of Norristown. 

i 40 


A foreclosing mortgagee of a residential apartment 
building may not obtain an order of the Superior Court 
evicting residential tenants in possession under existing 
leases with the mortgagor (here, month-to-month tenants) 
without establishing good cause for removal as required 
under N.J.S.A. 2A:18-61.1; foreclosure is not one of the 
causes. Guttenberg Savings and Loan Ass’n v. Rivera. 
ARRIVE oo o5 05) Oninlssclaiaisves-0el estlae Aeaisiewsinelec@eaeeisene% 96 


Where, as here, a mortgagee acquires title to the mort- 
gaged premises by a conveyance from the defaulting 
mortgagor in lieu of foreclosure and a fire occurs there- 
after, the mortgagee-owner is entitled to be compensated 
for its loss to the extent of available insurance moneys 
(after payment has been made to the superior mortgagee). 
495 Corp. v. N.J. Ins. Underwriting Ass’n. App. Div. .. 478 


MOTIONS 
Motion Practice, by Hon. Martin L. Haines, J.S.C. ... 3 


MOTOR VEHICLES 


Defendant, who left his keys in his car, is not liable for 
the intentional injuries inflicted by the thief’s use of the 
CHlS BDEPKOLY. FP EOGANUAW DIV: 5 o<csccccseccsccesesns 412 


MUNICIPALITIES 


Municipal ordinance, drugs, drug paraphernalia, vague- 
ness. Record Museum v. Lawrence Tp. U.S.D.C. ...... 5 


Since the Legislature has preempted the regulation of 
the number of terms for which a municipal-elected official 
may be elected, and since there is no express or implied 
statutory provision that empowers the municipality to reg- 
ulate the number of terms, the city does not have the 
power to enact the proposed ordinance, either by adoption 
by the council or upon approval by the voters under the 
initiative procedure. Sloan v. Lettieri. Ch. Div. 48 


The Veterans’ Tenure Act does not apply to the execu- 
tive director of a municipal utilities authority. Fried v. 
Lakewood Tp. Municipal Utilities Auth. App. Div. .... 119 


Municipal Government And The Supreme Court: 1979, 
by Louis Goldshore 153 


Since under N.J.S.A. 40A:16-5(b) the determination to 
fill or not to fill the vacancy for the interim period between 
the occurrence of the vacancy and the general election at 
which the permanent successor is selected is a matter 
lying within the sound discretion of the governing body, 
the court is without authority to compel the town coun- 
cil to appoint an interim successor. The Galloway ps 
Republican League v. White. App. Div. 201 


As N.J.S.A. 40A:9-5 now reads, municipal and county 
employees in counties of the third, fourth, fifth and sixth 
classes are, for all time, excluded from participating in 
the prior service credit benefits provided by the legislation 
upon transfer to other municipal or county employment; 
there is no rational basis for this arbitrary exclusion, and 
the statute contravenes the constitutional provision pro- 
hibiting the passage of special or local laws regulating the 
internal affairs of municipalities and counties. Kenney v. 
Bast, Brunswick Tp: App: Div. «0.006 0¢0ss00%00000 soe 217 


To avoid a sudden and potentially extensive impact on 
other covered employees generally of this holding that 
N.J.S.A. 40A:9-5 is unconstitutional, it is, as to such em- 
ployees and their municipal and county employers, to be 
applied prospectively only; the Legislature is, of course, 
at liberty to provide appropriate corrective legislation. 
Kenney v. East Brunswick Tp. App. Div. ............. 217 


A tie vote having been certified here by the county 
board of elections on the court-ordered recount, a special 
election should be held, pursuant to the Municipal Vacancy 
Law, 45 days from the date of the final certification of pom 
tie vote. Thomas v. Sosa. Law Div. .. 


Drugs, drug paraphernalia, municipal ordinances. se 
POG OW RON DUUY TE ON. a5 oosis vicina cine cs ceg.osaeeinia 352 


Amounts appropriated to cover an anticipated deficit of 
a municipally owned or operated utility are not exempt 
from a budget cap. Attorney General’s Formal Opinion 
No. 4 - 1980 54 


Payments to municipalities for services provided to 
redevelopment projects and projects financed by the Hous- 
ing Finance Agency are excluded in part from budget 
caps. Attorney General’s Formal Opinion No. 7 - 1980 522 
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MUNICIPAL LAND USE 


The Commissioner of the Department of Corrections 
must consider the township’s zoning regulations in reach- 
ing a decision about establishing a group home for de- 
linquent boys, and must provide an opportunity for local 
citizens to air their concerns; the final decision must be 
reasonable, not arbitrary, and, if local concerns are to be 
ignored, valid reasons must be given. Pemberton Tp. v. 
State of New Jersey. Law Div. ................eeseeeeee 23 


Although it is possible that the board was properly con- 
cerned here with the appearance of the house and its rela- 
tionship to the neighborhood from an aesthetic and eco- 
nomic viewpoint, it made only the conclusionary statement 
that a variance to build a single-family residence on the 
undersized !ot ‘“‘would substantially impair the intent and 
purpose” of the zone plan and ordinance; boards of ad- 
justment have frequently been advised to make findings 
predicated on factual support in the record and directed to 
the issues involved, and the matter is remanded to the 
board so that the record may be supplemented, the mat- 
ter reconsidered, and adequate findings made. Commons 
v. Westwood Zoning Bd. of Adjustment. Supreme Ct. .. 129 


Although the burden of proving the negative criteria is 
on the applicant (and it is essential in a case of this type 
that the proponent submit a detailed plan of the proposed 
house), the board of adjustment may take some action 
that could be of assistance to it, and address inquiries and 
receive assistance from other municipal employees. Com- 
= v. Westwood Zoning Bd. of Adjustment. Supreme 


It cannot be said that there was not ‘‘any’”’ evidence to 
establish hardship here, where plaintiffs could have con- 
structed a one-family house on their lot until the 1947 
amendment to the zoning ordinance, unsuccessful at- 
tempts had been made to acquire an additional strip from 
or to sell the undersized lot to a neighbor, and the land 
would be zoned into inutiyity if a variance to build were 
not granted. Commons v. Westwood Zoning Bd. of po 
USEINCN Es CHIDEGING O65 cs 53 cous coahccedxcntivestsnase 


The evidence here does not establish a violation of ae 
tiffs’ rights: adequate alternative housing, which was not 
available in defendant township, has been provided in 
another town; a municipality that displaces residents by 
enforcing its building code is not required to relocate them 
within the municipality, and Mt. Laurel does not require 
a municipality subject to its application to build. Rowe v. 
BCS UGE Wee A BIg oie nc dadsesacdccodccicnsees 229 


The Municipal Land Use Law did not nullify existing 
zoning ordinances; it requires only that, when a munici- 
pality zones or rezones, it do so in accordance with the 
strictures and procedures contained therein. Levin v. Par- 
sippany-Troy Hills Tp. Supreme Ct. .................. 265 


The protest provision of the Municipal Land Use Law 
applies to zoning changes made when a municipality 
adopts a new zoning ordinance in furtherance of the Law; 
plaintiffs’ protest precluded the township council from 
enacting the zoning change that modified the uses to which 
plaintiffs’ property could be put except by a favorable 
vote of two-thirds of its full membership. Levin v. Parsip- 
pany-Troy Hills Tp. Supreme Ct. ..............eeeeeee 265 


The Farmland Assessment Act does not preclude. munici- 
palities from prohibiting, restricting or conditioning the 
use of property for commercial farming or timbering 
operations where appropriate; to the extent that Mindel v. 
Franklin Tp. may suggest that the concerns cited in N.J. 
S.A. 40:55D-2g, j are the exclusive criteria under the Mu- 
nicipal Land Use Law, or become overriding by reason of 
the Farmland Act, it is disapproved. Kinnelon v. South 
Gate ASSO: ADO. DIV. acces ccscsca 


When a variance application involves matters within the 
jurisdiction of a board of adjustment, the applicant cannot 
be compelled to seek an amendment to the zoning or- 
dinance. Messer v. Burlington Tp. Law Div. .......... 392 

The infirmities of the rezoning procedures secticn of the 
ordinance, such as the absence of a requirement that zon- 
ing ordinances and their amendments be prepared in 
accordance with the Municipal Land Use Law, render 
that section invalid; as a consequence, there are no ad- 
ministrative procedures here to exhaust. Messer v. Bur- 
HNiOMD Bie ANG DAW 6.650.155 cos vise ecw cepentuesiveews 392 

Affirmed substantially for the reasons expressed by the 
Appellate Division; since N.J.S.A. 40:55D-70(d) requires 
that any variance for a conditional use be processed as a 
“‘q’’? (special reasons) variance, a board of adjustment 
would have the power to grant a variance here, where the 
matter, brought under the old Municipal Planning Act, 
involved the grant of a variance from a special-exception 
condition in a zoning ordinance. Darrell v. Clark Tp. Su- 
preme Ct. 

The trial judge’s action in declaring that the zoning and 
land-use ordinances of the township were invalid only as 
they applied to plaintiff’s property amounted to the grant- 
ing of a subsection (d) use variance, which is properly the 
function of the township’s zoning board of adjustment; 
this was error. Round Valley, Inc. v. Clinton Tp. “—-. 


The imposition of bonding requirements on a pre than 
for the estimated cost of required off-site improvements, 
and performance guarantees not to exceed 120% of their 
estimated cost and two-year maintenance guarantees are 
not undue cost exactions within the meaning of Oakwood 
at Madison. Round Valley, Inc. v. Clinton Tp. App. Div. 463 

The 50-acre minimum tract size requirement in the town- 
ship’s ordinance for PUD and PURD developments is 
legal. Round Valley Inc. v. Clinton Tp. App. Div. ...... 463 

The trial court’s finding that the second amended zone 
category was identical to the initial one in that neither 
permitted a feasible use of the property is supported by 
the record; since plaintiffs were entitled to a variance 
under the original zone, their entitlement continues. Kru- 
vant v. Cedar Grove Tp. Supreme Ct. .................. 521 
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NEGLIGENCE 
The rule that one who undertakes to render services in 
the practice of a profession or trade is required to exer- 
cise the skill and knowledge normally possessed by mem- 
bers of that profession or trade in good standing in similar 
communities is certainly applicable to the conduct of those 
who teach karate. Fantini v. Alexander. App. Div. .. 274 
Plaintiff’s expert witness’ testimony makes clear that in 
his opinion there was a generally recognized standard in 
the profession of karate instruction of when a student 
should be permitted to “free fight,” and it was a clear 
abuse of the trial court’s discretion to dismiss the suit 
brought against a karate instructor by a novice student 
who had been kicked in the head by a more advanced 
student in a free fight. Fantini v. Alexander. App. Div. 274 
The jury could readily have viewed the absence of a lock 
on the front entrance here as exemplifying a callous dis- 
regard for the residents’ safety in violation of ordinary 
standards of care (and of a regulation of the Commissioner 
of Community Affairs governing multiple dwellings); since 
there was sufficient evidence for concluding that the mug- 
ging in the common hallway was a foreseeable result of 
fhe” landlord’s negligence, the jury’s finding of we | 
was warranted. Trentacost v. Brussel. Supreme Ct. .. 313 


NO-FAULT 

The New Jersey no-fault act mandates personal injury 
protection coverage only for automobiles registered or 
principally garaged in New Jersey, and the Pennsylvania 
Legislature made it clear that basic loss or PIP benefits 
are not to be afforded to a pedestrian in out-of-state acci- 
dents unless that person was an “uninsured” under a 
Pennsylvania policy or “the driver or other occupant of a 
secured vehicle’; summary judgment was properly grant- 
ed here. Stewart v. Nationwide Ins. Co. App. Div. ...... 26 

Where, as here, payment of no-fault medical benefits 
has been made voluntarily and further medical 
are incurred within four years after the accident, an action 
for such expenses may be commenced within two years 
after the first unpaid expense has been incurred (provided 
the action is started within four years after the accident) 
regardless of the date of the last reimbursement. Bell v. 
Western Employer’s Ins. Co. App. Div. 
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OSHA 

Regulations, employment discrimination, occupational 
hazards. Whirlpool Corp. v. Marshall, Secy. of Labor. U.S. 
NY Ug oan as cc tvs ccapsvnee bb ia boabesebenseaees 230 


OUTER CONTINENTAL SHELF LANDS ACT 
Mineral leases. United States v. Louisiana. U.S. Supreme 
Ri EAS AER ree AES LER A REE. 568 


PAROLE 

The Parole Board has the authority to determine a single 
parole eligibility date on an aggregated sentence required 
to be served in the State Prison. Attorney General’s Form- 
al Opinion No. 26 - 1979 58 

Although appellant’s New York sentence was made con- 
current to his indeterminate sentence in New Jersey, the 
balance on that sentence did not run while he was in cus- 
tody in New York and did not terminate on its original 
adjusted maximum sentence date; the board of trustees 
of the Youth Complex retained jurisdiction over appellant 
and had the power to revoke his parole. Bd. of Trustees of 
the Youth Correctional Inst. Complex v. Smalls. App. 
BU 5s sos>Sekkoskgnapiehsbsteteobeeibescbeeeecncenkse 134 

Appellant did not suffer a loss of liberty by the mere 
filing of the New Jersey parole warrant, and his right to 
a parole revocation hearing did not arise until he was 
paroled by the New York authorities and taken into cus- 
tody under the warrant. Bd. of Trustees of the Youth Cor- 
rectional Inst. Complex v. Smalls. App. Div. ...... ee 


PATENTS 
Fraud. DeLong Corp. v. Raymond Int’1., Inc. 3d Cir. 443 


PATERNITY 

Since Human Leucocyte Antigen testing has a high de- 
gree of scientific reliability and the test was performed in 
this case by competent persons, the positive finding of 
paternity will be received in evidence; N.J.S.A. 2A:83-3, 
which provides for the admission of evidence of blood 
grouping tests only where there is an exclusion, relates to 
the only method available in 1939, the Landsteiner classi- 
fication, which could only provide conclusive evidence of 
non-paternity and then only to an accuracy of 50% to 60%. 
Camden Cty. Bd. of Social Services v. Kellner. Juv. & Dom. 

Ct. 


PENSIONS 

The board of trustees’ rule requiring quarterly payment 
-of an annual salary is not a statutory prerequisite for 
membership in the Public Employees’ Retirement System 
and where, as here, an employee meets tke statutory cri- 
teria, the rule cannot be applied to bar him—particularly, 
as here, where the payment intervals of his salary are 
fixed by statute at twice a year. Gladden v. Bd. of Trus- 
ed oh | eee 73 

Workers’ compensation. Carpenter Technology Corp. v. 
Boyton. U.S.D.C. . aes Oe 

Workers’ compensation, offsets, ERISA. Buczynski V. 
General Motors Gorp, 38 Cir. ...........ss0scc0ss- 200s 399 

Mey v. Mey does not compel the conclusion reached in 
Mueller v. Mueller that a pension plan must be excluded 
from equitable distribution, and equity calls for inclusion 
of the plan in this case since the husband has already 
qualified for a pension benefit and need merely live to 
collect it; recognizing pension funds as wage substitutes, 
a form of deferred compensation, the wife has foregone 
the income with the same expectation as the me 
eo |, eee 

If the uncertainties of payment under the plan do a 
warrant present division, the court can allot to each spouse 
a fair portion of the pension fund as, if, and when pay- 
ments commence; it then becomes unnecessary to com- 
pute present value, and the risk that no payments will 
ever be made because some condition is not met is shared 
by both parties. Weir v. Weir. Ch. Div. ................ 482 


A State employee who has been granted a leave of 
absence continues to be in the service of his employer 
until its expiration and retains his membership in the 
pension system during the leave of absence. Blinn v. 
PERS Bd. of Trustees. App. Div. ...............0.ee00 537 


PLEA BARGAINS 
Parol evidence, polygraph tests. United States v. —_ 
hart and Perry. 3d Cir 


POLICE OFFICERS 


The only distinction between the job of patrolling the 
stadium and the police officer’s regular employment was 
that the promoter of the rock concert, rather than the city, 
was paying for the service; the conditions prescribed in 
the statute were met—the municipal police officer was in 
uniform and was acting in the performance of his duty 
as a law enforcement officer—and defendant’s conviction 
for assault and battery on a police officer is w 
SND WAI ROD BING. «6.05 scawsnnsiwnicndsncecieway 

Disciplinary proceedings may be available for a mics 
of the rule approved by resolution of the city commission 
requiring police officers to submit written reports of in- 
vestigations, but it was never intended that such should 
be prosecuted by indictment under N.J.S.A. 2A:135-1; to be 
punishable as a misdemeanor, the public officer’s neglect 
must concern duties created ’by statute or found in ~ 
common law. State v. Duble. App. Div. ................ 

Where, as here, the permanent and total disability 2 a 
member of the Police and Firemen’s Retirement System 
has been directly brougitt on by a combination of trau- 
matic events occurring during and as a result of his per- 
formance of his regular or assigned duties, and was not 
the result of his willful negligence, the criteria of N.J.S.A. 
43:16A-7 are satisfied even though the precise contributory 
role of each event separately may be uncertain; petitioner 
is entitled to an accidental disability retirement allowance. 
Toma v. Bd. of Trustees, Police and Firemen’s Retirement 
NING. as chinsb oawseess~nakoes cassuseahs «oes 233 

Plaintiff police officer was injured while attempting to 
arrest the youth who had stolen the car in which defend- 
ant had left his keys; the fireman’s rule (that, at least in 
the absence of willful misconduct or the violation of a 
statute or ordinance, the owner of property who negli- 
gently starts a fire is not responsible for injuries to a fire- 
man who fights the fire) should be applied to policemen, 
and defendant’s motion for summary judgment is granted. 
PUERTO We A, SUR BONY, occ c a cccvensonesesetessetons 412 


POLICE POWER 


Contracts between the state, or its subdivisions, and in- 
dividuals are subject to the implied condition that fulfill- 
ment may be frustrated by a proper exercise of the police 
power which extends to utility rates; despite the contract 
that allows the supplying municipality to charge out-of- 
town users substantially higher rates for water than it 
charges its residents, the rates, pursuant to N.J.S.A. 40:62- 
85.2, shall be the same. Weidling v. Manville. Law Div. 319 


PRETRIAL INTERVENTION (see PTI, infra) 


PRISONS 


Escape from Federal custody, evidence, duress. United 
States v. Bailey. U.S. Supreme Ct. ................... 114 
PONE: VENI GAGA, NODS MING ss n0sc0ecoscnscsseseen 285 
Parole, class action, mootness. United States Parole 
Commission v. Geraghty. U.S. Supreme Ct. ........... 566 
Cruel and unusual punishment, medical care, Bivens 
Remedy, state survivorship statutes, FTCA. Carlson, Di- 
rector, Federal Bureau of Prisons v. Green Administra- 
RAK S, TESS IN MOE 5 a sine ss 50 0o de c0esb'neeu cesses 487 


PRIVILEGES AND IMMUNITIES 

A transportation problem can serve as a valid indepen- 
dent justification for a discriminatory tax, but the evi- 
dence presented here falls far short of showing that the 
non-residents are taxed only to the extent of their contri- 
bution to it; the correct constitutional standard of ‘‘sub- 
stantial equality’ cannot be applied to the present record 
and a remand is necessary to permit a full exploration of 
the benefits and burdens to non-residential commuters 
occasioned by State transportation programs and imposi- 
tion of the Emergency Transportation Tax. Salorio v. 
el | Sr eam e: 551 

When a violation of the privileges and immunities clause 
is alleged, the standard of judicial review must be sub- 
stantially more rigorous than a mere search for ration- 
ality; the burden of demonstrating that non-residents ‘‘con- 
stitute a peculiar source of the evil at which the statute 
is aimed” lies with the State and, once that is proven, 
the court must determine whether the discrimination 
bears a substantial relationship to that evil. Salorio v. 
SR MMO AS iS ce ccesnophasastecuvson te 551 


PROBATION 


It cannot be said that making a motion to modify a 
sentence constitutes a wrongful act; the error here in plac- 
ing defendant on probation was the trial court’s, and there 
is no reason why defendant should be denied credit for 
the time he was on probation (in view of this holding, it is 
unnecessary to pass on the issue of whether time served 
on probation is punishment for purposes of the double 
jeopardy clause). State v. Williams. Supreme Ct. ..... 190 


PRODUCTS LIABILITY 


Where, as here, the successor corporation acquires all 
or substantially all the assets of the predecessor corpora- 
tion for cash and continues essentially the same manu- 
facturing operation as the predecessor corporation, the 
successor remains liable for the product-liability claims of 
dy predecessor. Ramirez v. Amsted Industries, Inc. APP. 


Automobiles, in personam jurisdiction. World-Wide nla 
wagen Corp. v. Woodson, District Judge of Creek Cty., 
Oklahoma. U.S. Supreme OE cimusidiia iste ante saiiee Aatad'e car 114 


An action for breach of implied warranty requires that 
the selling perty be a merchant and the sole of the cit, 
on which the infant plaintiff was later injured, by an 
operator of amusement rides was an isolated sale; the 
availability to plaintiff of a cause of action in products 
liability in tort is subject to the same criticism: it is not 
the sale but the use of the equipment that constitutes de- 
fendant’s business. Allen v. Nicole, Inc. Law Div. .... 412 


PTI 

In affirming the judgment that defendant is entitled to 
see the copies of his medical records and police report in 
the possession of the pretrial intervention director to ascer- 
tain that they truly reflect the actual records, it is not 
suggested here that there is a wholesale right to discovery 
in a defendant who applies for PTI. State v. Barath. . 


Drinking alcohol to excess and grabbing the ae 
wheel of a truck traveling at a high rate of speed, thus 
causing the death of an innocent victim, may—at least for 
PTI purposes—be deemed an act of deliberate violence; 
even if the offense were not covered by Guideline 3(i(3), 
the prosecutor’s rejection of the application on the ground 
that the crime was such that he would be remiss in his 
duties if defendant were granted diversion was sufficiently 
meritorious to have precluded the trial judge’s holding 
that the decision constituted a patent and gross abuse of 
discretion. State v. Page. App. Div. ..............seee0- 518 


Before termination of participation in PTI may be or- 
dered, minimum due process requires the State to afford 
a defendant an opportunity to be confronted with evidence 
in support of, or to present evidence against, the con- 
clusion that mere non-compliance with a condition justifies 
withdrawal of the diversionary privilege; the proof need 
not be established to any particular degree, but must 
satisfy the court in the exercise of sound discretion that 
the application to terminate is warranted. State v. Devatt. 
eI oo oo a a esac sa ebicie eu see seh a siioebwiesumeauaekine 528 


PUBLIC DEFENDER 

The order denying the motion to quash the grand jury 
subpoena duces tecum served on the deputy public de- 
fender is affirmed; if he should claim that any of the docu- 
ments are protected from disclosure by the attorney-client 
privilege, he may apply for an in camera inspection by 
the court to determine whether they constitute pares 
material. In re Levy. App. Div. ..............seeeeeees 


PUBLIC EMPLOYEES 


No statute or regulation would have been violated here 
if the additional two hours had not been scheduled by the 
board of education (modifying a past practice of dismis- 
sing school early on the day before Thanksgiving) or if 
the teachers had been compensated for having worked 
those extra hours; since there was no particularly sig- 
nificent educational purpose and the budgetary considera- 
tion was the dominant element, it cannot be said that nego- 
tiation and binding arbitration of that matter significantly 
or substantially trenched on the managerial prerogative of 
the board. Woodstown-Pilesgrove Reg. School Dist. Bd. of 
= v. Woodstown-Pilesgrove Reg. Ed. Ass’n. Supreme 

Bs seskniiebb ab whine oss BEEPS REN SARE Sak nw anes eaEan sure 177 

This controversy presented multiple and mixed issues 
involving the statutory concerns of both the Civil Service 
Commission and the Public Employment Relations Com- 
mission, but the basic dispute involved primarily civil 
service law: the firefighters claimed to be entitled to pro- 
motion by virtue of merit and fitness, and their antiunion 
bias charge was not the sole, major or dominating issue; 
PERC should have stayed its own hearings until after the 
Civil Service Commission had reached a determination in 
the matter, and the reversal of PERC’s order is affirmed. 
City of Hackensack v. Winner. Supreme Ct. .......... 207 

The superintendent of elections, not the county, is the 
employer of the personnel in his office for the purposes of 
collective negotiation. In re Mercer County. App. Div. 368 

The determination of the Public Employment Relations 
Commission that the county prosecutor, not the county 
board of freeholders, is the public employer of the su- 
perior officers in his office for the purpose of labor rela- 
tions and collective negotiations has adequate support in 
the stipulated facts and is a rational solution to a difficult 
problem. In re Bergen Cty. Freeholder Bd. App. Div. .. 368 

Writ of Mandamus, criminal procedure. Commonwealth 
of Pa. v. Hon. Clarence Newcomer. 3d Cir. ........... 378 


PUBLIC UTILITIES 


The State Board of Public Utilities has jurisdiction over 
the hours during which a landfill holding a certificate of 
convenience and necessity may operate. N.J. Bd. of Pub- 
lic Utilities v. Kramer Landfill. App. Div. ............ 167 

N.J.S.A. 54:30A-61, which distributes funds derived from 
a tax on the gross receipts of certain public utilities in 
such a way that some municipalities receive dispropor- 
tionately large revenues, is not a special or local law, is 
supportable on a conceivable rational basis, and does not 
+ et equal protection. McKenney v. Byrne. Supreme 

t 289 


Regardless of even unreasonable regulatory lag, a newly 
filed tariff may not be given retroactive effect (except for 
the purpose of refund mentioned below); as a remedy for 
regulatory lag, a public utility’s proposed rates may, upon 
advance notification, become effective immediately at the 
end of a suspension period, in the absence of a stipulated 
extension or waiver, subject to conditions, such as refund, 
dependent on the final determination of the Board of Public 
Utility Commissioners. Toms River Water Co. v. N.J. Bd. 
of Public Utility Comm’rs. Supreme Ct. .............. 289 

The 1911 Public Utility Act, in its prohibition of unjustly 
discriminatory utility rates and unreasonable preferences, 
must be applied uniformly to all rates, including those 
set prior to its enactment; the 1898 contract compelling 
the utility to furnish electric lighting service to the city’s 
musicipal buildings without charge is invalid. Plainfield 
v. Public Service Electric and Gas Co. Supreme Ct. .. 300 








PROSECUTORS 

While Gannett v. De Pasquale suggests that consider- 
ation should be given to a defendant’s personal Sixth 
Amendment rights, that by no means deprives the prose- 
cutor of standing to seek vindication of New Jersey’s pub- 
lic policy that all proceedings be conducted in open court. 
State-V, TAGTNAN ADD: DIV, cos secasccesesesiecauexe cee 17 

The county prosecutor has failed to demonstrate an 
interest sufficient to satisfy the requirements of N.J.A.C. 
4:1-5.8(a), and the decision of the Civil Service Commis- 
sion denying his petition to intervene in a hearing on the 
validity of an examination for the position of deputy police 
chief is not arbitrary, capricious or unreasonable; more- 
over, any interest he may have will be represented by the 
participation of the city in the hearing. In re White. ADP. 

iv 


PUNITIVE DAMAGES 

A subrogee is entitled to indemnity only to the extent 
of the money actually paid to discharge the obligation, 
and is precluded from pursuing a claim for punitive dam- 
ages. Colonial Penn Ins. Co. v. Ford. Law Div. ........ 247 


RABBIS 

The judgment rescinding the contract is affirmed; a 
rabbi’s ethical and moral character goes to the essence 
of his employment as a congregation’s spiritual leader and 
educational supervisor, and his recent disbarment as a 
lawyer occasioned by a series of ethical violations, his 
conviction of a crime of moral turpitude committed after 
the disbarment, and his service of a custodial sentence in 
a federal penitentiary are facts so obviously affecting 
ethical and moral character as to leave absolutely no 
doubt of his obligation to have disclosed them. Jewish 
Center of Sussex County v. Whale. App. Div. .......... 302 


RACKETEERING 
Conspiracy. United States v. Cryan. U.S.D.C. ........ 
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REAL ESTATE 

The trial judge erred when, relying on Schipper v. Levitt 
and McDonald v. Mianecki, he entered judgment against 
the builder-seller for damage to trees on the buyers’ prop- 
erty on a theory of implied warranty; the fact of or the 
potential for physical injury is manifest in both of those 
cases, and no reason appears in this case to extend their 
departure from prior law; if the trees were so important, 
it seems little enough to require that the purchaser secure 
an express warranty. Campbell v. Randville Constr. Corp. 


HD ARES Se aod Sea seanoe cance costo nocnermncaacnr: 274 
Degnan Announces New Home Improvement Contract 
COMET ci DS Anoedsenr  coommoen coo naarrreenr 337 


Notice Of Settlement Act, by Francis A. Margalotti.. 353 

Brokers, oral agreement. Small and Landesman v. Sel- 
dows Stationery. 3d Cir. .........cccsccscccccccceses 378 

Mortgages, due on sale clause, consent. Hershcopf, trus- 
tee in bankr. for Garfinkle v. City Fed’l Savings & Loan 
Ass’n. U.S.D.C. 421 

Defendants are not liable for a commission here since 
there was no agreement to pay it when defendants’ pro- 
spective purchaser acquired the property; in the circum- 
stances, it is not necessary or appropriate to reach the 
legal issues of whether N.J.S.A. 45:15-17(f), which obli- 
gates realtors to give sellers fully executed copies of list- 
ing agreements, applies to the sale of this restaurant busi- 
ness (which apparently did not include real estate) or 
whether a violation of it would bar this action, and this 
affirmance should not be understood to approve or dis- 
approve the holding of the trial court on those issues. 
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Winding Brook Realty v. Platzer. App. Div. .......... 607 
REAL ESTATE BROKERS 

Antitrust, jurisdiction, price fixing. McLain v. Real Es- 
tate Bd. of New Orleans, Inc. U.S. Supreme Ct. ...... 95 
REFERENDUMS 


Unlike similar statutes providing for analogous referen- 
dums, N.J.S.A. 40:49-27 has no specific direction as to the 
form of the petition, and this one fairly advises a reason- 
able person that it is a protest against an ordinance au- 
thorizing a three million dollar bond indebtedness for cer- 
tain improvements; since the petition thus meets the 
formal requirements of the statute, the city clerk must 
determine whether it contains the requisite signatures. 
Marotta v. Leone. Law Div. 247 


REFORMATION 


Franchises, mutual mistake, unilateral mistake. National 
= Rental System, Inc. v. Arrow Rent A Car of we 
U.S.D.C. 
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RECLAMATION 


Carey Act, desert lands, case or controversy. Andrus, 
Secretary of the Interior v. Idaho. U.S. Supreme Ct. .. 460 


RENT CONTROL 

The rent-control ordinance here was intended to operate 
only at the expiration of leases in existence when it was 
enacted; defendant-tenant under a three-year lease with 
graduated reni increases, entered into at arm’s length 
in the normal course of business before the ordinance 
was enacted and not in anticipation of it, is not entitled 
to recover alleged excess rent paid after its effective 
date; Albigese v. Jersey City distinguished. a?» 
Spear, Inc. v. Fort Lee Rent Leveling Bd. App. Div. 

The decision in Helmsley v. Borough of Fort Lee, 78 N. rn 
200 (1978), embodied no specific order regarding ‘liquida- 
tion of the escrow fund; to supplement that opinion and 
modify the trial court’s ‘order of distribution, it is deter- 
mined here that, with the exception of pending cases, the 
November 1974 rent is conclusively presumed correct and 
the maximum permissible rent increases will be added to 
- figure. Helmsley v. Borough of Fort Lee. ee 

oe Sea raTRIS G:bia tlocc's Bie'n'S51d o-s)ae Ope Rioy weleanen Coens ce 82 


Res Judicata. 290 Madison Corp. and Delaney v. Capone. 
US.D.C. 352 
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REPORTING ACT 


The interpretation of the New Jersey Campaign Contri- 
butions and Expenditures Reporting Act adopted here con- 
stricts its reach to persons seeking jointly to influence 
legislation ony through direct, express and intentional 
communications with legislators undertaken on a substan- 
tial basis entailing the expenditure of significant sums of 
money; so construed, the act is not facially unconstitu- 
tional on First Amendment grounds. N.J. State Chamber 
of Commerce v. N.J. Election Law Enforcement Comm’n. 
PION. iN cede esa sde cies ectidcasewedetnsccee 193 


The Election Law Enforcement Commission’s regula- 
tion that excludes political information organizations that 
expend less than $100 from the coverage of the New Jersey 
Campaign Contributions and Expenditures Reporting Act 
must be set aside because the threshold amount is too 
small; this ruling will not become effective for 90 days, 
giving the Commission the opportunity to adopt an appro- 
priate regulation—of course, the Legislature itself retains 
the power to deal with this ‘difficult subject directly. N.J. 
State Charnber of Commerce v. N.J. Election Law En- 


forcement Comm’n. Supreme Ct. ..............000005 .. 18 


RES JUDICATA 


Rent leveling. 290 Madison Corp. and Delaney v. ee 
US.D.C. 
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RETIREMENT COMMUNITIES 


There is no reason why the “‘residence agreement” here 
between plaintiffs-residents and the total-care retirement 
community should form an exception to the rules ordin- 
arily applied to contracts; notwithstanding the potential 
for abuse inherent in defendant’s unregulated right to fix 
monthly charges, the agreement was entered into freely 
and understandingly, does not oblige defendant to account, 
and has not been exploited for any wrongful purpose. 
Onderdonk v. The Presbyterian Homes of N.J., Inc. App. 
Div. 

The necessary balance between the needs and aacie 
bilities of elderly residents and the management of a re- 
tirement community can best be achieved by a compre- 
hensive legislative program, and not by ad hoc court 
remedies that effectually restructure the parties’ agree- 
ment. Onderdonk v. The Presbyterian Homes of N.J., Inc. 
PTE hao 8 cei ta view aa eon ba Coe g sale od 8 welele'din sieisia's.v oie 81 


The residence agreement here is not a lease and the 
relationship thereby formed is not one of landlord and 
tenant—the remedy in the Reprisal Law is therefore not 
available; furthermore (without addressing the question of 
whether a termination notice served for reprisal purposes 
under the agreement can under any circumstances consti- 
tute an actionable wrong) where, as here, there has been 
no proof of actual damage, a money judgment based 
thereon cannot be sustained. Onderdonk v. The Presby- 
terian Homes of N.J., Inc. App. Div. .................5. 81 
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RETROACTIVITY 


The rent-control ordinance here was intended to operate 
only at the expiration of leases in existence when it was 
enacted; defendant-tenant under a three-year lease with 
graduated rent increases, entered into at arm’s length in 
the normal course of business before the ordinance was 
enacted and not in anticipation of it, is not entitled to 
recover alleged excess rent paid after its effective date; 
Albigese v. Jersey City distinguished. Helmsley-Spear, 
Inc. v. Fort Lee Rent Leveling Bd. App. Div. 22 


The rule prohibiting Allen charges should be applied to 
cases pending at the time of this decision; in appeals from 
convictions coming within this rule of limited retroactiv- 
ity where all, or the most objectionable characteristics, 
of the typical Allen charge are not present, the appellate 
court should review the surrounding circumstances to 
decide whether there was sufficient potential for coercion 
to justify reversal; in situations where, as here, a coercive 
Allen charge was given three times to a deadlocked jury 
in a brief and relatively simple criminal trial, a reversal 
and retrial will ordinarily be required without a further 
= of actual prejudice. State v. Czachor. Supreme 

GP ea hla carcawineae dale a skeen cece cs seisliencsee cess 401 


Delaware v. Prouse, which held “random traffic stops” 
invalid, applies only to those cases wherein the random 
traffic stop occurs after its date of decision, March 27, 1979. 
State v. Carpentieri. Supreme Ct. ................066- 577 


RIGHT TO COUNSEL 


Appeals. United States v. Albert De Falco. 3d Cir.... 37 

The attorney who represented defendant in his prosecu- 
tion for gambling offenses also represented two codefend- 
ants until just before they entered guilty pleas, and his 
law partner represented two codefendants at the joint 
trial; in the absence of an informed waiver by defendant, 
the potenital for a conflict of interest by his attorney re- 
quires reversal of his conviction and a new trial. State v. 
Rt UICC 6.0.0) s.0s0:s: ciate oicisie see ceeding cesiansions 153 


A finding of a constitutionally suspect conflict arising 
from joint representation does not depend on a joint trial; 
the potential here for the attorney to be less than a vigor- 
ous partisan for defendant existed in his continuing obliga- 
tion to preserve the pretrial confidences of the codefend- 
ants who pleaded guilty. State v. Bellucci. Supreme Ct. 153 


A partnership must be considered a single attorney in 
determining whether a defendant has received effective 
assistance of counsel; once a potential conflict exists, 
prejudice will be presumed in the absence of waiver, even 
if associated attorneys are involved instead of the same 
attorney. State v. Bellucci. Supreme Ct. .............. 153 


Whenever the same counsel—including partners or office 
associates—represents more than one defendant, both the 
attorney and the trial court must explain the possible con- 
sequences of multiple representation to each defendant— 
the situation must be explored on the record both to ensure 
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that defendants are aware of the potential hazards and to 
secure a proper waiver; this rule amounts to an absolute 
bar to multiple representation unless defendants are fully 
advised of the potential problems involved. State v. Bel- 





WICH CUNMOIEE CE Sik cuicnsce dedsiedsansotadsine. sucess 153 

Conflict of interest, multiple representation, habeas — 
us. Cuyler, Correctional Superintendent v. Sullivan. 
UMMC Ta ois goo cn Bo tacd a donde: oednecth <eeats 567 
RULES 


x By Rule Amendments, Rules 4:57-2, 4:57-3, 4:57-4 “ 


Interim Bankruptcy Rules 
New Rule Amendment, Rule 1:35 
Proposed Rule Amendments (Tax Court) ........... 488 
Proposed Rule Amendments. F.R.Civ.P. 4, 5, 26, 28, 30, 
DAT EMG OE UME Mle es'0.5 4c ache cciadncusdswcwsnceeketea 592 


Trial Attorney Certification Rule Amendments. Rules 
1:39, 1:39-1, 1:39-2, 1:39-8, 1:39-4, 1:39-5, 1:39-6, 1:39-7, 
Is 39-8, 1:39- 9, 1: 39-10. Net edeuvecesseeccdaaceseeaadees: s 614 


SCHOOLS 


Education, torts. Bradshaw v. Rawlings, Delaware Val- 
ley College. "3d CMM ca eacecs cecer need ea iedas dion 59 
Establishment clause, reimbursement to nonpublic schools 
for administering state exams. Committee for Public Edu- 
cation and Religious Liberty v. Regan, Comptroller of 
NEW York, ‘US, SUpPEMme Ch... cn. cvscosccecccessees 227 
Labor law, managerial employees. National Labor Rela- 
tions Board v. Yeshiva University. U.S. Supreme Ct. .. 250 
Discrimination, admissions programs. siosoungil v. * Rut- 
gers School of Law, Newark. U.S.D.C. " . 421 


Free Speech. American Future Systems, Inc. v. Penn 


Sate: UNINELSIRG. SO Os oie cecicceikc occesedasnccceccees 469 

In loco parentis, Rehabilitation Act of 1973, remedies. 
Poole v. South Plainfield Bd. of Ed. U.S.D.C. .......... 581 
SEARCH AND SEIZURE 


v. Williams. 3d Cir. 

Here, where there was no probable cause to believe 
that the car stopped for speeding was stolen, the police 
officer had no right to make a warrantless search of the 
trunk of the car against defendant’s wishes, even if he 
wanted to search for the car’s registration certificate. 
State: v.: Hayhurm: Agi Divs... i ccccccccccccccececas 95 

The odor of marijuana established - -probable cause to 
search the trunk of the car here, and there were also 
sufficient exigent circumstances to justify the warrantless 
search of the trunk of the car and the search and seizure 
of the box contained therein and its contents; even if 
Arkansas v. Sanders were to require a warrant for the 
search of the box, it is not retroactive. State v. Kahlon. 
DAUR ooesiniatnn si Sd oa Sass alate ea hots aa Raa ae a hea 302 

The police observations of defendants’ furtive and un- 
usual movements before and after their vehicle was stopped 
for weaving from lane to lane made it entirely reasonable 
to believe that they had a weapon in the car; a plain exi- 
gency existed, justifying the warrantless search of the car 
at the scene and the subsequent seizure of the heroin found 
therein. State v. Sessions. App. Div. ................... 461 

If a vehicle is lawfully impounded and its owner or per- 
missive user is present, he must be given the option of 
either consenting to the inventory or making his own ar- 
rangements for the safekeeping of the property in’ the 
vehicle; absent consent or alternative security provisions, 
an inventory may not be undertaken—in such cases, the 
owner or user will be presumed to have assumed the risk 
for any Claims of property loss or theft arising from the 
impoundment. State v. Mangold. Supreme Ct. ........ 545 


The contraband discovered here in the course of an in- 
ventory conducted without first permitting the occupants 
of the disabled vehicle to use available alternative means 
of safeguarding their property is inadmissible as evidence 
in their trial for possession of marijuana. State v. Man- 
SOME SUN CITC Ooi ht Shed edaniy es sunevecaesev seca 545 


Delaware v. Prouse, which held “random traffic stops” 
invalid, applies only to those cases wherein the random 
traffic stop occurs after its date of decision, March 27, 1979. 
State v. Carpentieri. Supreme Ct. ................ 0.0008 577 


The police officer’s pat-down of defendants and his 
search of the passenger compartment (the area within 
their immediate control) satisfied the legitimate concerns 
for his safety and were justified as a search incident to 
arrest for possession of a small amount of marijuana; 
however, the extension of the search to the trunk of the 
vehicle was not necessary either to protect the officer’s 
safety or to protect against the destruction of evidence, 
and the three pounds of cocaine found there must be sup- 
pressed unless admissible on some other grounds. State v. 
PAUP GUNEOING Oe 65 Wass ohes cccdnccdsesacsessucesces 590 


A small amount of marijuana, consistent with personal 
use, does not alone, without other circumstances that 
suggest participation in drug traffic or possession of more 
contraband, provide justification to extend the zone of the 
exigent search further than the persons of the occupants 
or the interior of the car; the cocaine found in the trunk of 
the car must be suppressed as having been seized without 
probable cause in violation of the Fourth Amendment. 
State v. Patino. Supreme Cl. ........ceccecsccccccess 590 
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Criminal law, voire dire, discrimination. United States 
7 


SECURITIES 
Purchaser’s $10(b) action, limitations of actions. Marri- 


nan v. Shearson Hayden Stone, Inc. U.S.D.C. . . 285 
S.E.A. §10(b), duty to disclose. Chiarella v. United States. 
U.S. Supreme | CORI RRR pe ies STR an 343 
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SELF-INCRIMINATION 


Since the arrest here—based — on the police officer’s 
recognizing defendant from an earlier robbery investiga- 
tion—was illegal, the inadmissability of the confession fol- 
lows; the codefendant’s confession (after defendant was 
arrested and before he was questioned) identifying de- 
fendant as the driver of the getaway car did not constitute 
an intervening event breaking the connection between de- 
fendant’s illegal detention and his confession. State v. 
MN cach ci ankchencecesénensesenkaaniossene 167 

Discovery, depositions. National Life Insurance Co. v. 
Hartford Accident and Indemnity Co. 3d Cir. .......... 399 

The officer’s question “‘who owns the jacket?’’ (that had 
heroin in its pocket) was not asked in the context of an 
interrogation and was not specifically directed to defendant, 

se answer that it was his was admissible without his 
having been advised of his Miranda rights. State v. “4 
SS eee 

Although defendant’s request for counsel may have aon 
somewhat ambiguous here, it was a sufficient assertion of 
his right to have required the police officer to stop any 
further substantive interrogation until it was clearly de- 
termined that he desired to proceed without counsel. State 
GCI» cui chpnesnkcccscescacsssnnensseeer 606 


SENTENCING 


Since it is not clear here that defendant was responsible 
for all of the victims inventory shortages; the ability of 
defendant to meet the order is an important consideration; 
and the sentencing judge failed to give a statement of rea- 
sons; the amount and terms of the restitution condition of 
probation is remanded for reconsideration. State v. Bausch. 
NS ey ee ee eer 22 

Although in the ordinary case N.J.S.A. 2A:168-2 was in- 
tended to limit the amount of restitution or reparation that 
might be imposed as a condition of probation to the 
amount of the damages or loss resulting from the specific 
crimes of which the offender was actually convicted, un- 
der the circumstances of this case—where defendant ad- 
mitted to other crimes causing loss to his employer, the 
victim of the crimes to which he pleaded guilty—requiring 
restitution for the losses suffered as a result of those crim- 
inal acts—dismissed as part of the plea agreement—was 
reasonable and just. State v. Bausch. App. Div. ........ 22 

N.J.S.A. 2A:168-4 applies to a violation of probation im- 
posed with the suspension of a sentence pursuant to R. 
3:21-10(b), and the trial judge properly resentenced de- 
fendant after his probation violation to a greater sentence 
than he was serving when he was placed on probation; 
he is not entitled to credit for the time he spent on proba- 
tion—State v. Williams distinguished. State v. Ryan. APP. 


Commutation credits should be provided on an ace 
gated sentence required to be served in the State prison. 
Attorney General’s Formal Opinion No. 26-1979. ........ 58 

The maximum sentence for death by auto under N.J.S.A. 
3C:11-5 is 18 months, and defendant’s pre-code sentence 
was 18 months in the county penitentiary; although the 
release on parole of a state prison inmate convicted of the 
same crime might be earlier than his, the court is not 
authorized by the code to consider the date of parole eligi- 
bility in determining the maximum sentence in this type 
of case, and lacks jurisdiction to resentence defendant un- 
der N.J.S.A. 2C:1-1d(2). State v. Einstein. Resentencing 
PGS ssiaiak si ack cavcbyssth (iccas cuspebewetecboubtes’ 319 

Criminal law, cruel and unusual punishment, mandatory 
life sentence. Rummel v. Estelle, Corrections Director. U.S. 
nb Se Pee eee ee ee 

Habeas corpus, sentence reduction hearing. Tully v. 
Scheu, U.S. Marshall and Hyland, Atty. Gen. U.S.D.C. 357 

Drug treatment program, credit for confinement pend- 
ing sentence. Rosa v. O’Lone, Superintendent. U.S.D.C. 357 

Consecutive sentences, failure to cooperate. Roberts v. 
United States. US. Supreme Ct. ..................000 458 

Consecutive sentences, rape, murder. Whalen v. United 
US | ee ee en er 459 

The contention of defendants, who were sentenced to the 
Adult Diagnostic Treatment Center for not more than three 
years, that N.J.S.A. 2C:14-4, which carries only a six- 
month term, is the offense congruent to N.J.S.A. 2A:115-1 
(under which they pleaded guilty to acts of lewdness) may 
not be borne out when the facts are explored at a hearing 
to determine which 2C offense is appropriate—at least 
prima facie, what they did came within some aspect of 
“criminal sexual contact’? as defined in N.J.S.A. 2C:14-3, 
under which offenses are either third or fourth degree 
with possible penalties of 18 months or five years; de- 
fendants are not entitled to bail. State v. Cavanaugh. Re- 
ee eg Ee nen er ee ey re ee 513 

Defendant, who was sentenced to State Prison for two to 
three years for violating N.J.S.A. 2A:94-1, intended to steal 
whatever was available, irrespective of its value, at the 
time of the breaking and entering; his crime was therefore 
one of the third degree under the Code of Criminal Justice, 
for which the maximum penalty is five years, and his ap- 
plication to be resentenced is denied. State v. Warren. 
PROUT IMI: 55 ince cee sche veesseceueeceeeee 537 

The court directives from which the authority of the Re- 
sentencing Panel stems refer only to N.J.S.A. 2C:1-1d(2); 
applications for resentencing under N.J.S.A. 2C:1-1¢(2) 
must be made to the judge who imposed the original sen- 
— under R. 3:21-10. State v. Epstein. meme | 

ane 

The right to apply for resentencing under the Code is ro 
constitutionally required, and the Legislature had the right 
to condition the grant of relief; the applicant, whose white- 
collar crimes were committed over a long period, pur- 
suant to a well-organized system, has neither shown that 
he was sentenced for a term that exceeds the maximum 
under the Code nor demonstrated “‘good cause’’ for re- 
sentencing. State v. Epstein. Resentencing Panel .... 589 
‘ Felonies, firearms. Busic v. United States. U.S. Supreme 

t. 61 


SERVICE OF PROCESS 

Obtaining Service Abroad of Judicial Documents, by 
William E. Schkeeper 

Mandamus and Venue Act, actions for money oS 
in personam jurisdiction, federal officials. Stafford, US. 
Attorney v. Briggs. U.S. Supreme Ct. ................ 226 

Long-arm service. Piazza and Snyder v. Peckman. US. 
D.C. 357 


SEWERAGE AUTHORITIES 

Under N.J.S.A. 40:14A-4(m)(i) a sewerage authority’s 
decision whether to admit a petitioning municipality is a 
discretionary act; here, rejection of the township’s mem- 
bership application before the authority had received DEP 
and EPA approval of its ‘‘201 facilities study” was not un- 
reasonable. Mount Olive Tp. v. The Musconetcong Sewer- 
PSS ONT IEY a's jo 210s ne nwoewace vevce<secnnene 247 


SHERIFFS 

Westcott v. Briant contravened the judicial policy that 
statutory disqualifications for office are to be strictly inter- 
preted and applied in favor of eligibility; N.J.S.A. 40A:9- 
108, which bars sheriffs from holding any other civil 
office, does not prohibit defendant undersheriff and mem- 
ber of the unsalaried Hackensack Meadowlands Commis- 
sion from holding the two offices (which are not and could 
not be incompatible). Degnan v. Curcio. App. Div. .... 223 

Padlocking the attached real property and taking the 
keys to provide for the safekeeping of the attached per- 
sonal property inside the store were ministerial acts under 
the Tort Claims Act; the sheriff in this case is liable for 
negligence in the care and preservation of the store and 
its contents. Ritter v. Castellini. Law Div. 60: 


SOCIAL SECURITY 
Hospitals, Social Security Act. Wilmington United Neigh- 
borhoods v. United States Dept. of HEW. 3d Cir. ..... 215 
Great grandchildren. Mustachio & Kozubal v. Califano, 
Sec’y. of HEW. U.S.D.C. 357 
Disability benefits, children, adoptees. Brehm v. Harris, 
Sec’y. of HEW. 3d Cir. Se te oe 443 


SPECIFIC PERFORMANCE 

Damages, mortgage financing. First National State Bank 
of New Jersey v. Commonwealth Fed’l Savings and Loan 
Ass’n of Norristown. 3d Cir. 40 


SPEEDY TRIAL 

R. 5:8-6(d) does not expressly mandate a dismissal of 
charges or even a release of the detainee if the adjudica- 
tory hearing is not commenced within 30 days from the 
onset of detention—indeed, it does not require that a hear- 
ing be commenced within 30 days; the rule is not a “try 
or dismiss’? mandate but is a directive that within 30 days 
charges against juvenile detainees be calendared for an 
adjudicatory hearing. State in the interest of C.B. App. 
Div 


A juvenile’s right to a speedy trial or, in the EET ea 
to a dismissal of the charges, is governed by a weighing of 
the four factors prescribed in Barker v. Wingo and State 
v. Szima; here, where the victim’s jaw was wired shut for 
seven weeks, which alone was a tolerable reason for the 
delay, there was no violation of the juvenile’s right to a 
speedy adjudicatry hearing. State in the interest of C.B. 
PU n GG ow cisucka sox Senebasscecetemseect eee Saxe 591 


STANDING 


Establishment of religion. Americans United For Sep- 
aration of Church and State, Inc. v. U.S. Dept. of a 


STATE CONSTITUTIONAL LAW 
The statutes involved in this litigation, which call for 
the disbursement of tax revenues to counties and munici- 
palities, do not constitute legislative appropriations and 
have not been included in a single appropriation law en- 
compassing one fiscal year; they cannot serve, therefore, 
as valid authority for the withdrawal of money from the 
state treasury. Camden v. Byrne. Supreme Ct. ........ 217 
The judiciary is without authority to compel either the 
Legislature to make a specific appropriation or the Gov- 
ernor to recommend or approve one. Camden v. Byrne. 
DENRA cWee et coli bsccs sesh ounse ee es sasbice okbessee 217 
As N.J.S.A. 40A:9-5 now reads, municipal and county 
employees in counties of the third, fourth, fifth and sixth 
classes are, for all time, excluded from participating in 
the prior service credit benefits provided by the legislation 
upon transfer to other municipal or county employment; 
there is no rational basis for this arbitrary exclusion, and 
the statute contravenes the constitutional provision pro- 
hibiting the passage of special or local laws regulating 
the internal affairs of municipalities and counties. Kenney 
v. Hast Bremswitk Tp. AMD. DIV... <0:0000. 0000800 217 
To avoid a sudden and potentially extensive impact on 
other covered employees generally of this holding that 
N.J.S.A. 40A:9-5 is unconstitutional, it is, as to such em- 
ployees and their municipal and county employers, to be 
applied prospectively only; the Legislature is, of course, 
at liberty to provide appropriate corrective legislation. 
Kenney v. East Brunswick Tp. App. Div 217 
A candidate for election to the Legislature must satisfy 
age requirements on taking an oath of office. Attorney 
General’s Formal Opinion No. 5 - 1980 


STATES 


Boundaries, rivers, accretion and avulsion. Ohio v. Ken- 
TG SS IBD A, 5 ssa loe's. ov neice sssveemeceeeess 115 


STRICT LIABILITY 

If a determination is made that liability is predicated 
only on defendant’s negligence, then contributory negli- 
gence in its general meaning or conventional sense shall 
be applied, but if it is determined that a defendant’s re- 
sponsibility is based solely on strict liability, then only 
contributory negligence in the more limited sense—an un- 
reasonable and voluntary exposure to a known risk—may 
bar or mitigate damages in accordance with the Compara- 
tive Negligence Act. Cartel Capital Corp. v. Fireco of N.J. 
EER cs soos soa rsyse aeabks koelncc erases reeks 193 


Plaintiff’s alleged contributory negligence is immaterial 
here, where there was no unreasonable and voluntary ex- 
posure to a known risk, and cannot bar its right to recover 
the full amount of damages on the strict liability claim; 
its entitlement to recovery should not be dismissed or 
altered because defendant is also liable on another theory 
of wrongdoing. Cartel Capital Corp. v. Fireco of N.J. Su- 
SEWID ADS 55's 00s sna b ania ue cpicwea<s5es6  osbecsse seaesaen 193 


SUBPOENAS 

The order denying the motion to quash the grand jury 
subpoena duces tecum served on the deputy public de- 
fender is affirmed; if he should claim that any of the docu- 
ments are protected from disclosure by the attorney-client 
privilege, he may apply for an in camera inspection by 
the court to determine whether they constitute —— 
material, In FO TVY. AOD. DIV. ..0':05.3:5.0.6:56:50000's 5000005 

IRA, good faith, motive of informant. United States and 
Dollard, IRS v. Cortese. 3d Cir. 191 


SUBROGATION 

A subrogee is entitled to indemnity only to the extent 
of the money actually paid to discharge the obligation, 
and is precluded from pursuing a claim for punitive dam- 
ages. Colonial Penn Ins. Co. v. Ford. Law Div. ....... 247 

Although the moneys paid by the county to the contractor 
here, in settlement of litigation, may fall within the 
category of a trust fund for his materialmen and laborers 
or their subrogee (the surety) and thus not be subject to 
the lien of the contractor’s attorneys, the surety/subrogee 
may still be required to pay its pro rata share of counsel 
fees, particularly if it acquiesced in the legal proceedings 
that made the fund available. Montefusco Excavating & 
Contracting Co., Inc. v. Middlesex County. Supreme Ct. 601 


SURVEYORS 

Surveyors are entitled to its coverage, but N.J.S.A. 
2A:14-1.1 does not provide that ALL claims against de- 
signers, etc. vanish after ten years; it deals with per- 
sonal and property injury claims based on deficiencies 
arising out of defective and unsafe conditions of improve- 
ments to real property, and is not applicable as a defense 
to the claim asserted here that a surveying error discov- 
ered after 18 years resulted in a functional impairment to 
the building. E. A. Williams, Inc. v. Russo Development 
ASOT) RINNE RGU 5 ice ocicis sb 'e so sin tiewiiasiienasseadncweels 241 


SURVIVAL ACT 


Diversity, choice of law. Texas Lawrence, Jr. v. Janet 
EEE US), ORs OSE et Rees 285 


TAYLOR GRAZING ACT 
Secretary of Interior, grossly disparate value policy. 
Andrus, Sec’y. of the Interior v. Utah. U.S. Supreme Ct. 616 


TAXES 


Assessment 

Plaintiffs sought reduction in assessment on grounds 
that a portion of property assessed to them was not 
owned by them; abandoned section of road adjoining plain- 
tiff’s property on a revised tax map. The property was 
properly assessed to the plaintiffs, who accepted a deed 
to the property described as being in accordance with 
the revised map, and in the absence of any evidence that 
the title question affected the valuation, the valuation of 
the property for assessment purposes was upheld. Hirsch- 
man Vv. Tp. of Millburn. Tax Court of New Jersey 


Capital Gains 
Real Estate. Sullivan v. United States. 3d Cir. 


Commercial Property 

Tavpayer seeks review of the judgment of the Middlesex 
County Board of Taxation affirming the assessment on 
commercial property for the years 1976, 1977 and 1978. The 
use of an economic obsolescence factor is not proper for 
the purpose of reflecting the time period that might be 
involved in marketing the commercial property. N.J.S.A. 
54:2-40.4, which provides a remedy for a discrimination 
claim, is applicable to the property for the year 1978. ITT 
Continental Baking Co. v. Tp. of East Brunswick. Tax 
Court of New Jersey 


sae 469 


Discrimination 

Taxpayer’s allegation of discrimination in valuation of 
one family residence denied in the absence of proof of 
value of taxpayer’s property and level of assessment in 
the municipality. Proof of assessments of comparable 
properties is inadequate to sustain a claim of discrimina- 
tion. Greenwald v. Bor. of Metuchen. Tax Ct. of New 
Jersey 

This is a review of tax assessments on vacant watershed 
Jand owned by the City of Newark for the years 1973, 1974 
and 1976. The standard of value for assessment purposes 
of watershed land is fair market value. Restrictive use 
zoning must be reflected in the valuation for assessment 
purposes. An analysis of sales results in valuation of $845 
per acre for better land and $507 per acre for inferior land 
for the year 1973. The Court held that the claim of dis- 
crimination was not proved. City of Newark v. Tp. of 
Vernon. Tax Court of New Jersey 510 

Taxpayer seeks review of the judgment of the Middlesex 
County Board of Taxation affirming the assessment on 
commercial property for the years 1976, 1977 and 1978. 
The use of an economic obsolescence factor is not proper 
for the purpose of reflecting the time period that might 
be involved in marketing the commercial property. N.J. 
S.A. 54:20-40.4, which provides a remedy for a discrimi- 
nation claim, is applicable to the property for the year 
1978. ITT Continental Baking Co. v. Tp. of East Brunswick. 
Tax Court of New Jersey 511 

Since the difference between the common level of as- 
sessments that existed in the taxing district and the ratio 
of assessed to true value of the plaintiff’s property was 
not substantial, there was no discrimination in assess- 
ment. The Fourth Fairland, Inc. v. Tp. of Hazlet. Tax 
Court of New Jersey 








TAXES, Cont’d 
Equalization Table 

Director of Taxation may properly exclude from equali- 
zation table sale of a commercial property when he con- 
cludes that the sale price of the real property involves 
an arbitrary allocation between real property and personal 
property not reflective of the values of said property. Tp. 
of Union v. Dir., Div. of Taxation. Tax Court of New 
DOMME cate hekveniec ih evicas Wis id vuoee caucus tee ween cuca 

The Director, in preparing an equalization table, may 
apply a ratio developed from class 2 (residential prop- 
erty sales to class 4 (commercial and industrial) prop- 
erties in the township in the absence of any usable class 
4 sales. Tp. of Union v. Dir., Div. of Taxation. Tax Court 
EOE ev isin esis ale caleicoain’ cabeeseweos.ceeanies 505 


Exemptions 

A year-round permanent residence of a director/care- 
taker of an exempt charitable summer camp is exempt 
from real property taxation when its predominant use is 
an integral part of the operation of the summer camp and 
the residence is reasonably necessary for the proper and 
efficient operation of the camp. Tp. of Clinton v. Camp 
Brett-Endeavor, Inc. Tax Court of New Jersey ....... 508 

Where transfer of exempt property by one exempt or- 
ganization to another exempt organization occurred in 
November 1974, City of Newark brought action to remove 
property from exempt roles because the transferee organ- 
ization failed to file an initial exemption statement as 
required prior to November 1, 1974. Failure to file that ini- 
tial statement when transfer occurred after the deadline 
for filing such statement was not fatal to continue the 
exemption provided transferee met all exemption require- 
ments. Emanuel Baptist Church v. City of Newark. Tax 
COUDETOL NCW OCTBRY s..5 ce'ceccceescceueseicesioseteecter- 511 


Farmlands 

Taxpayer was not entitled to farmland assessment 
status when less than five acres were devoted to agri- 
cultural or horticultural use. Uncultivated, unused wood- 
land not dominantly devoted and dedicated to agricultural 
use may not be added to that devoted to agricultural use 
in order to meet the five-acre minimum requirement. Kug- 
ler v. Tp. of Wall. Tax Court of New Jersey .......... 505 

This was an action by taxpayer to review judgment of 
Morris County Board of Taxation denying farmland assess- 
ment for the year 1975 and action by the municipality con- 
testing County Board of Taxation’s judgment granting 
farmland assessment for the year 1977. Action by munici- 
pality to increase 1977 assessment permitted taxpayer to 
seek reduction even though no counterclaim was filed. 
Spiotta Brothers v. Tp. of Mine Hill. Tax Court of New 
REM Sa Re aerate Siaia is Sia sO R asa lore oiasia Sinin lee mete 507 

Claim that taxpayer was holding property for specula- 
tion was not to be considered in determining qualification 
for farmland assessment status. Spiotta Brothers v. Tp. of 
Mine Hill. Tax Court of New Jersey .............+..++ 507 


Foreign Source Dividend Income Tax 

State taxes, petroleum products, due process, interstate 
commerce, foreign commerce. Mobil Oil Corp. v. Commis- 
sioner of Taxes of Vermont. U.S. Supreme Ct. ........ 367 


Freeze Act 

In action to review judgment of Middlesex County Board 
of Taxation imposing an omitted partial assessment for 
the year 1973, the existence of a prior County Tax Board 
judgment eliminating a 1973 added assessment did not bar 
the County Tax Board from imposing an omitted partial 
assessment for the same year. The provisions of N.J.S.A. 
54:3-26 (Freeze Act) did not prevent the entry of a judg- 
ment imposing the omitted partial assessment for 1973 
because the prior denial of the added assessment by the 
County Tax Board was on procedural grounds, the value 
of the improvements not having been an issue. Snyder v. 
Bor. of So. Plainfield. Tax Court of New Jersey ........ 505 

Plaintiff’s action to increase defendant’s real property 
tax assessment for the year 1972 was successful. There- 
after, it moved to invvease the defendant’s assessment for 
the years 1973 and 1974 pursuant to N.J.S.A. 54:2-43 (Freeze 
Act). Plaintiffs had no right to invoke the Freeze Act. This 
act may only be invoked for the benefit of the property 
owner/taxpayer but may not be invoked by another tax- 
payer in the municipality to compel an increase in assess- 
ment for subsequent years. Eckardt and/or Franklin Tp. 
Taxpayers Ass’n, Inc. v. Sisler Enterprises, Tp. of a 
lin. Tax Court of New WEEBGY vosic. nc sas ctx ecinels onsite siete 


Gross Receipts Tax 
The ‘Grossest’ Tax In New Jersey, by Assemblyman pa 
Cary Edwards, Jr. (R.-Bergen) ..............ceeeeeeees 


Homestead Tax Rebate 

After White v. Violent Crimes Compensation Bd., the 
filing deadline in the homestead tax rebate statute can no 
longer be treated as an absolute bar to the court’s juris- 
diction to hear plaintiff’s argument that he could not have 
filed his application by the extended deadline; the focus 
of the judicial inquiry must be on the question of legisla- 
tive intent. Horrobin v. Dir., Div. of Taxation. Tax Court 
LONE WHURIGOY, 6 s-:osscsins. ecard cuvesles sceaane cent oxes 248 

Since there was no legislative intent to permit a tolling 
of the statutory filing deadline for homestead tax rebate 
applications except as granted by the director of the Di- 
vision of Taxation, the standard of review is whether he 
abused his discretion in refusing to grant an additional 
extension in this case: he did not; furthermore, his exten- 
sion of the filing deadline for 1978 provided plaintiff ade- 
quate time to acquire the requisite information. Horrobin 
v. Dir., Div. of Taxation. Tax Court of New Jersey .... 248 

Tenant in common of property, was entitled to tax re- 
bate. Plaintiff met all of the requirements for the home- 
stead rebate and her status as a tenant in common merely 
imposed a ceiling on the amount of rebate but did not pre- 
vent her from an entitlement for the rebate. Judgment 
of Essex County Board of Taxation denying homestead 
rebate to taxpayer was reversed. Giannetti v. Bor. of Glen 
Ridge. Tax Court of New Jersey .............cceeeeeees 505 
Landlord and Tenant 


Since the Tenants’ Property Tax Rebate Act requires 
that the rebate—which includes reductions in taxes result- 


ing from municipal-wide revaluations of property—be cal- 
culated and paid or credited in the current tax year, obvi- 
ously tax appeal judgments and the contingencies inherent 
therewith must be excluded from the calculation (although 
assessments fer subsequent tax years would reflect the 
reduction obtalifed by the tax appeal judgment, and to that 
extent such reductions would be subject to the rebate 
provisions of the Act); since the distinction has a rational 
basis and is not palpably arbitrary, plaintiff-landlords have 
not been denied due process or equal protection. Cold In- 
dian Springs Corp. v. Ocean Tp. Supreme Ct. ......... 177 

The provision of the Tenants’ Property Tax Rebate Act 
that excludes a reduction in the amount of property tax 
resulting from tax appeal judgments from the calculations 
for the property tax reduction applies not only to the year 
for which the reduction is calculated but also to the base 
oo. Cold Indian Springs Corp. v. Ocean Tp. Supreme 

SOL aroha accxeieskigataiey trosesd ofa or ol aiwiaid aieiale: ei iaisislove.tiaisme svas, eek e wise’ 177 

To the extent that a municipal rent-leveling ordinance 
would also require a reduction in rent when the landlord’s 
tax burden is reduced, the Tenants’ Property Tax Rebate 
Act would control to avoid double benefit to the tenant. 
Cold Indian Springs Corp. v. Ocean Tp. Supreme Ct. .. 177 


Procedure 

Although the August 15 filing deadline for local property 
tax assessment appeals appears in the rules of the Tax 
Court, the origin of the date is in N.J.S.A. 54:3-21 and a 
court has no power by virtue of R. 1:1-2 to relax or dis- 
pense with a statute of limitations; there are no circum- 
stances in this case to warrant any consideration of a 
tolling of the filing deadline. Prospect Hills Apts. v. Flem- 
ington. Tax Court of New Jersey ...............0.0008: 305 

A complaint seeking a reduction in real property tax 
assessment may be withdrawn at any time prior to the 
close of the proofs and such withdrawal will terminate 
the action in the absence of a counterclaim. Tp. of Cherry 
Hill v. United States Life Insurance Company of New York. 
TA COURE OF NOW SCIRCV io aches. .ncsinsce wee censiccaiese 508 

In an action to review Bergen County Board of Taxation 
judgments with respect to real property tax assessments 
on land and improvements owned by Hackensack Water 
Company and used for reservoir and watershed purposes, 
the Court found that the highest and best use of the prop- 
erty for tax assessment valuation purposes was as resi- 
dential lake community property. The Court relied upon 
evidence of sales of similar property to arrive at a valu- 
ation of upland, and lake and marginal lands. Hackensack 
Water Company’s motion to amend the complaint to add 
a claim of discrimination was denied. Hackensack Water 
Co. v. Bor. of Haworth. Tax Court of New Jersey .... 509 


Public Utilities 

N.J.S.A. 54:30A-61, which distributes funds derived from 
a tax on the gross receipts of certain public utilities in 
such a way that some municipalities receive disproportion- 
ately large revenues, is not a special or local law, is sup- 
portable on a conceivable rational basis, and does not vio- 
late equal protection. McKenney v. Byrne. Supreme Ct. 289 


Reorganization 
Boot. Heverly & Heverly v. Commissioner of Internal 
a NCR NNR oo 650: iewidiecv. owl anieisiniss snSieec Mane wes 378 


Transfer Inheritance Tax 

The revenues generated by the Transfer Inheritance Tax 
are state revenues, and no portion is held in trust for a 
county. Camden v. Byrne. Supreme Ct. ................ 217 


Transportation Tax 

A transportation problem can serve as a valid indepen- 
dent justification for a discriminatory tax, but the evidence 
presented here falls far short of showing that the non- 
residents are taxed only to the extent of their contribution 
to it; the correct constitutional standard of ‘‘substantial 
equality’? cannot be applied to the present record and a 
remand is necessary to permit a full exploration of the 
benefits and burdens to non-residential commuters occa- 
sioned by State transportation programs and imposition 
of the Emergency Transportation Tax. Salorio v. Glaser. 
PUES TI MES slo ioiais icsa staf Ca Sie aitie ales ielSeieasie ena aeonces 551 


Valuation 
In action to review judgment of Middlesex County Board 
of Taxation affirming assessment on small store and office 
building, a comparable sale occurring after the assess- 
ment date was admissible evidence of the value of the sub- 
ject property. The sale price of the subject property, al- 
though admissible, was not conclusive as to the value of 
the property. ALMAX Builders, Inc. v. City of Perth .~ 
boy. Tax Court of New Jersey 
Taxpayer’s allegation of discrimination in valuation oa 
one family residence denied in the absence of proof of 
value of taxpayer’s property and level of assessment in 
the municipality. Proof of assessments of comparable 
properties is inadequate to sustain a claim of discrimina- 
tion. Greenwald v. Bd. of Metuchen. Tax Court of New 
GRMN Petar steers ia, deisiarys Siesisis tie ore cnidiny heeds biome eeerces 507 
In an action to review Bergen County Board of Taxation 
judgments with respect to real property tax assessments 
on land and improvements owned by Hackensack Water 
Company and used for reservoir and watershed purposes, 
the Court found that the highest and best use of the prop- 
erty for tax assessment valuation purposes was as resi- 
dential lake community property. The Court relied upon 
evidence of sales of similar property to arrive at a valu- 
ation of upland, and lake and marginal lands. Hackensack 
Water Company’s motion to amend the complaint to add a 
claim of discrimination was denied. Hackensack Water Co. 
v. Bor. of Haworth. Tax Court of New Jersey .......... 509 
In action for review of judgment of Essex County Board 
of Taxation which reduced assessment on neighborhood 
store and office property due to 50-year-old improvements, 
the Court rejected testimony of true value of both plain- 
tiff’s and defendant’s experts and made an independent 
determination of true value of subject property, resulting 
in a partial restoration of the reduction. City of Newark 
v. The 1013 Corporation. Tax Court of New Jersey .... 511 
Since the difference between the common level of assess- 
ments that existed in the taxing district and the ratio of 
assessed to true value of the plaintiff’s property was not 
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substantial, there was no discrimination in assessment. 
The Fourth Fairland, Inc. v. Tp. of Hazlet. Tax Court of 
IM oe Sra tid tare causa te aawe aes oo 3 512 

When using the income approach for valuation of a 16.5 
acre property containing two one-story buildings zoned 
for retail uses, offices, shopping centers and similar uses, 
distant rentals could not be applied to the subject property 
without demographic analyses and adjustments for trade 
competition in each of the areas under consideration. The 
proper capitalization rate should have been calculated by 
using the traditional building residual technique. The 
Fourth Fairland, Inc. v. Tp. of Hazlet. Tax Court of New 
2 oe sca GE TO Sean ante ae a LP Clee nap Re Se ea 512 


Watershed Land 

This is a review of tax assessments on vacant watershed 
land owned by the City of Newark for the years 1973, 1974 
and 1976. The standard of value for assessment purposes of 
watershed land is fair market value. Restrictive use zoning 
must be reflected in the valuation for assessment pur- 
poses. An analysis of sales results in valuation of $845 
per acre for better land and $507 per acre for inferior land 
for the year 1973. The Court held that the claim of dis- 
crimination was not proved. City of Newark v. Tp. of 
Vernon. Tax Court of New Jersey .................... 510 


TIDAL LANDS 


Mindful of the presumptive validity of the administrative 
agency’s actions and the fact that no titles are being 
quieted here, the determination that the Natural Resource 
Council’s maps of State lands flowed by the tide up to the 
mean high-water line represent a reasonable implementa- 
tion of the duty mandated in N.J.S.A. 13:1B-13.2 and -13.3 
is affirmed. City of Newark v. Natural Resource Council 
in the Dept. of Environmental Protection. Supreme Ct. 577 

Sovereign ownership based on tidal flow, irrespective of 
navigability, has been and continues to be the rule in New 
Jersey. City of Newark v. Natural Resource Council in the 
Dept. of Environmental Protection. Supreme Ct. ...... 577 

In the absence of any showing that a State officer con- 
scious of the State’s interest stood by while the private 
owner acted in reliance thereon, the State’s failure to 
claim tidally-flowed, interior meadowlands until the pass- 
age of Title 13 does not support an estoppel. City of New- 
ark v. Natural Resource Council in the Dept. of Environ- 
mental Protection. Supreme Ct. .................2008- 577 


TIME OF DECISION RULE 

The trial court did not err when it refused to consider a 
third amendment to the zoning ordinance adopted beyond 
the 90 days provided for in its order and after the fourth 
trial but before the court’s decision; in view of the ex- 
tended proceedings, the propriety of the 90-day restric- 
tion, and the property owners’ satisfaction of the require- 
ments for a variance, the equities warrant and judicial 
integrity justifies this exception to the time-of-decision 
rule. Kruvant v. Cedar Grove Tp. Supreme Ct. ...... 521 


TORT CLAIMS ACT 
The ban in N.J.S.A. 59:9-2(e) prohibiting insurance car- 
riers and others from bringing suits based on subrogation 
against public entities and public employees does not bar 
an insurer that has settled a claim against its insured 
from bringing an action for contribution under N.J.S.A. 
59:9-3 on its claim that the public entity or employee is a 
joint tortfeasor; the result reached here is consistent with 
Markey v. Skog, and the holdings of Cancel v. Watson and 
Kingan v. Hurston are disapproved. D’Annunzio v. “oo 
wooed Crest: App. Di¥. «.......0s0000: 
Plaintiff’s failure to comply with the time and oe on 
provisions of N.J.S.A. 59:8-8 will not bar defendants’ 
third-party claim for contribution against the municipal- 
ity, but the third-party claim here is barred because of 
defendants’ own noncompliance; since defendants’ claim 
for contribution has yet to accrue, however, the dismissal 
is without prejudice. Ezzi v. De Laurentis. Law Div. .. 416 
The lowering of plaintiffs’ water table when the town- 
ship wells were constructed was the result of discretionary 
actions of the township entities and cannot be the subject 
of a tort claim; plaintiffs, who enjoyed no right to have the 
level maintained, are unable to overcome the defense of 
qualified immunity enjoyed by the township entities in the 
Civil Rights Act claim. Woodsum v. Pemberton Tp. Law 
IN o ie ida ann ceuaace nde euee ronda vesmederenetns 458 
The summary judgment granted the Department of 
Transportation here, holding it immune under N.J.S.A. 
59:4-6, is reversed; there are material factual disputes 
over whether the original plan or design of the road con- 
templated that resurfacing the pavement would reduce 
the height of the dividing barrier (over which the co- 
defendant’s vehicle crossed, causing two deaths). Costa v. 
OMS RONG OS ios seicicin dos cdescsaccwcusesciecesence 545 
The exemption contemplated under N.J.S.A. 59:2-3(a) 
concerns the ‘‘exercise of judgment or discretion” in mak- 
ing basic policy—the type made at the planning, rather 
than the operational level of decisionmaking; moreover, 
immunity is contingent on proof that discretion was ac- 
tually exercised at that level by an official who, faced 
with alternative approaches, weighed the competing policy 
considerations and made a conscious choice. Costa v. 
NE HININONIES OR coo ay oc ccc cedncsacacecssciescneass 545 
The State is immune from responsibility for the initial 
19-inch height of the highway divider (over which a ve- 
hicle jumped, hitting plaintiff’s car) because the original 
design provided for it; however, judgment as a matter of 
law should not have been entered for the State as to its 
possible liability arising out of the resurfacings of the 
road, which reduced the divider’s height, and—for the rea- 
sons stated in Costa v. Josey—that part of the summary 
judgment denying recovery based on improper mainte- 
nance of the road is reversed. Schriger v. Albraham. Su- 
Nit enc ntas lan saddae «phadsneseauveedesssss 550 
Padlocking the attached real property and taking the 
keys to provide for the safekeeping.of the attached per- 
sonal property inside the store were “iinisterial acts under 
the Tort Claims Act; the sheriff in this case is liable for 
negligence in the care and preservation of the store and 
its contents. Ritter v. Castellini. Law Div. ............ 601 
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TORTS 

Schools, education. Bradshaw v. Rawlings, Delaware 
ES rer mr 59 

The trial court correctly held that the execution sale 
was void here, where resort was not first made to plain- 
tiff’s personalty as required by N.J.S.A. 2A:17-1, and that 
the purchaser of the land was only entitled to be returned 
to its position before the sale took place and was not en- 
titled to the benefit of its bargain; the purchaser has suf- 
fered no legally cognizable damages and hence has no 
claim against the court, the constable or the sheriff. po 
niere v. I & M Investments, Inc. App. Div. .......... 
the intentional injuries inflicted by the thief’s use of the 
par. Darke ¥. Freee. TW DIN, «..25.0.00cccss00e. 000 412 


TRADE ACT 
Defendant, who left his keys in his car, is not liable for 
The Trade Act In New Jersey, by C. Gary Cantell and 
Laurence Seidel 


TRADE MARKS 
Infringement, unfair competition. Caesars World, Inc. 
and Desert Palace Inc. v. Caesars Palace. U.S.D.C. . 


TRUST FUND ACT 

Although the moneys paid by the county to the con- 
tractor here, in settlement of litigation, may fall within the 
category of a trust fund for his materialmen and laborers 
or their subrogee (the surety) and thus not be subject to 
the lien of the contractor’s attorneys, the surety/subrogee 
may still be required to pay its pro rata share of counsel 
fees, particularly if it acquiesced in the legal proceedings 
that made the fund available. Aten ne Excavating & 
Contracting Co., Inc. v. Middlesex County. Supreme Ct. 601 


TRUSTEES 
Jurisdiction, diversity. Navarro Savings Ass’n. v. Lee. 
SE I ROE o Shidncud sie acustseseabbsesencewsenst 616 


ucc 
Letter of credit, mitigation of damages. Toyota Indus- 
trial Trucks U.S.A., Inc. v. Citizens Nat’l Bank of Evans 
OR | ee ys roo 109 
Secured transactions, bankruptcy. In the matter of — 
linger Corp., bamkrwpt. Od Gir. .. 22... ..ssc0c0s0.00c008 
The New York bank that financed the first boat red 
by the debtor had a perfected security interest in it and 
was entitled to possession of it under the retail installment 
contract after he defaulted; when the New Jersey com- 
pany that sold him the second boat, giving a trade-in-allow- 
ance on the first boat, sold the first boat after he defaulted 
on the balance due on the second boat, it exercised the 
type of dominion over the bank’s right of possession that 
made it liable to the bank in damages for conversion. 
Chemical Bank v. Miller Yacht Sales. App. Div. ...... 478 
Although the New York bank was not required to file a 
financing statement in New Jersey within four months of 
the first boat’s arrival in this state to perfect its security 
interest in it, such a filing was required to perfect its 
claimed security interest in the second boat as the pro- 
ceeds of the first boat. Chemical Bank v. Miller Yacht 
NG II nt cok cosy ssn ntncctnccscebeseseecbeesee 478 


UNEMPLOYMENT BENEFITS 
Claimants had been laid off indefinitely due to a lack of 
work and the jobs to which they were recalled were not 
“their work’? but were “new work” created by the sub- 
sequent strike; under N.J.S.A. 43:21-5(c)(2), they were not 
required to become strike-breakers or forfeit their unem- 
ployment benefits. Cointreau, Ltd. v. Bd. of Review. App. 
Div. 119 
Claimant failed to demonstrate that she did not have a 
reasonable assurance of employment during the coming 
school year, and there is no merit in her further argument 
that, because substitute teachers may be ineligible for 
unemployment benefits during the summer recess, they 
are denied equal protection of the law. Patrick v. Bd. of 
re es 120 
Here, where claimant had no intention of quitting and 
her employment as a licensed practical nurse was ter- 
minated by the hospital by virtue of Board of Nursing reg- 
ulations when she failed to pass the licensing examination, 
she is eligible for benefits. Means v. Bd. of Review. = 
Div. . 
Castellucci v. Bd. of Review erroneously saree r 
right of the Appeal Tribunal to order refunds where there 
has been a payment of benefits later deemed to have been 
wrongful; the authority for ordering refunds reposes sole- 
ly, exclusively and personally in the director of the Di- 
vision of Unemployment and Temporary Disability Insur- 
ance. Howard v. Bd. of Review. App. Div. ............ 518 
Before a refund of benefits may be ordered there must 
be a meaningful opportunity for the person charged to 
present all available defenses and arguments in support 
of an assertion of reasons why, even though the payments 
should not have been made in the first place, a refund 
should not be ordered; the ultimate determination must 
set forth basic findings of fact, supported by the evidence, 
supporting the conclusions and that determination. Howard 
v. Bd. of Review. App. Div. 


UNINSURED MOTORIST COVERAGE 

Both coverages—the $50,000 basic automobile policy and 
the UM endorsement—are available to a total of $65,000 
so long as plaintiff's damages equal or exceed that 
amount; any policy provision that seeks to avoid, limit 
or reduce coverage provided by a UM endorsement is 
void. Mozee v. McGhee. App. Div. .................2008. 73 


VETERANS 
The Veterans’ Tenure Act does not apply to the executive 
director of a municipal utilities authority. Fried v. Lake- 
wood Tp. Municipal Utilities Auth. App. Div. .......... 119 
Malpractice, hospitals, Veterans’ Administration, suicide. 
Anne Marie Gianaras, executrix of Estate of Angelo Gia- 
naras, deceased v. U.S., U.S. Veterans’ Administration. 
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VICARIOUS LIABILITY 

There is no constitutional infirmity in the imposition by 
N.J.S.A. 18A:37-3 of strict vicarious liability on parents for 
the acts of their school children resulting in damage to 
school property. Piscataway Tp. Bd. of Education v. eo 
IIE ncn 5 coeGuhehosessnuenbhhessrseansncere® 


VOIR DIRE 

The questions to prospective jurors proposed by plaintiff 
here concerning their stockholding or employment in a 
company engaged in the casualty insurance business tend 
to unduly emphasize the fact of insurance coverage and, 
absent some indication that a basis for asking them exists, 
they should ordinarily be rejected by the trial judge; in his 
sound discretion, he should balance the plaintiff’s claim of 
need and the basis therefor against the possibility of 
prejudice to the defendant. Roman v. Mitchell. a 
Ct. 


The trial judge erred when, relying on Schipper v. Levitt 
and McDonald v. Mianecki, he entered judgment against 
the builder-seller for damage to trees on the buyers’ prop- 
erty on a theory of implied warranty; the fact of or the 
potential for physical injury is manifest in both of those 
cases, and no reason appears in this case to extend their 
departure from prior laws; if the trees were so important, 
it seems little enough to require that the purchaser secure 
an express warranty. Campbell v. Randville Constr. we 4 
LAE ee ee ee ery ere 

Here, where the only remedy for the car PERE atc ; 
violation of the Magnuson-Moss Warranty Act was rescis- 
sion against the selling dealer of plaintiff’s purchase of a 
defective car, the manufacturer is not shielded from liabil- 
ity under the act for plaintiff’s attorney’s fee by its system 
of selling cars (which it expressly warrants to customers) 
through authorized but independent dealers. Ventura v. 
cy Og CS | eh ee ne ee 601 


WATERFRONT COMMISSION ACT 

The disqualification from holding union office because 
of a conviction of a high misdemeanor or crime involving 
moral turpitude provided by section 8 of the Waterfront 
Commission Act occurs upon conviction in the trial court, 
and not only after the expiration of all appeals. Local 
1804, Int’1 Longshoremen’s Ass’n v. Waterfront Comm’n 
SPURS MARUI MONV ss cicns scp cusciess: sseeycscsess 167 


WATER RIGHTS 

Plaintiffs enjoyed no right to have the water table below 
their land maintained at the level existing before the 
township wells were constructed; the construction of the 
public water system simply forced plaintiffs to deepen 
their well, and there was no “‘taking’’ of their property. 
Woodsum v. Pemberton Tp. Law Div. .................. 458 


WELFARE 

The city’s division of welfare was obligated to accept 
plaintiff’s application and process and act on it in light 
of her needs at the time; if it is found that overpayments 
of assistance were made in the past, recoupment may be 
had in the manner provided by N.J.A.C. 10:85-3.6. ve 
WAGON PAN BUR 5 oss ieceic ohaessuces pease cnca,ck saeidacs 

In the absence of a reasoned explanation by the Civil 
Service Commission of its decision not to mitigate the 
back-pay award to the reinstated employee by the amount 
of AFDC benefits he and his family received during the 
period of his discharge, and in the further absence of any 
controlling statutory, regulatory or decisional law, the 
general principles underlying the mitigation doctrine sup- 
port the city’s claim; the welfare payments (which are 
not subject to a reimbursement obligation) should have 
been treated as earned income for purposes of mitigation. 
City of Newark v. Copeland. App. Div. ................ 248 


WILLS 

N.J.S.A. 3A:3-2, in effect when the will was executed, 
was not precisely complied with here because there was 
no publication by the testator and no request “that the 
will be witnessed’; these requirements have been re- 
laxed by N.J.S.A. 3A:2A-4, which controls because the 
testator died after its effective date and wills speak only as 
of a testator’s death; the will is admitted to probate. In 
re Fernandez. Law Div. 564 


WIRETAPS 

The State’s contention that the 30-day delay in present- 
ing the Greenhause tapes for sealing is satsfactorily ex- 
plained by a new procedure that required completing new 
forms is, in light of State v. Cerbo, clearly without merit 
and the tapes must be suppressed; although Cerbo was 
decided after the events here, there is no retroactivity 
problem—N.J.S.A. 2A:256A-14, requiring that taped re- 
cordings of authorized interceptions be presented to the 
issuing judge for sealing immediately upon termination of 
the wiretap, was enacted well before. State v. Burstein. 
INES oi rs ohucb sued sescwerekeessee aes. boneus esos 391 

The objectives of the sealing requirement (preventing 
alteration and insuring confidentiality) are not promoted 
by excluding use of intercepted communications in estab- 
lishing probable cause for wiretaps or search warrants; 
moreover, violation of the sealing requirement does not 
require the retroactive invalidation of a derivative order 
where, as here, there occurs a delay in sealing the tapes 
after the derivative order has been validly issued. State 
SION ID, BING San nv sc son sins enewteuwcoucnesees 391 
WITNESSES 

Witnesses And The Trial Attorney, by Hon. Henry B. 
McFarland, J.D.C. (retired) 33 

Prosecutorial misconduct, immunity. Virgin Islands v. 
PERE SENES 23 So's cc Gone wnkiaesonds os onde cesses tase 197 

Spouse, immunity, evidence. Trammel v. United States. 
U.S. Supreme Ct. 257 

The safety and well-being of the State’s witness will not 
be endangered if counsel for defendants are taken to a 
previously undisclosed location to interview him, outside 
the presence of any other persons; whenever he wishes 
to terminate the interview, all he need do is leave the 
room and return to the presence of law enforcement 
agents. State v. Boiardo. Law Div. .................... 416 


WORKERS’ COMPENSATION 

ERISA, pensions, sno. Carpenter haga 
Corp. v. Boyton. US.D.C. 

Notice Re New Workers’ Compensation Rates 

Revised Workers’ Compensation Forms 

Unlike in Thornton v. Chamberlain Mfg. Corp., the origin 
of the accident here, where plaintiff tripped on a pen and 
fell down a flight of stairs when she returned to defend- 
ant’s premises in an attempt to gain reemployment, was 
entirely unrelated to her earlier employment, which had 
been terminated two days before, or the performance of 
her job duties; her accident was not compensable under 
workers’ compensatioa and the trial judge erred in dis- 
missing her negligence action. Weinacker v. sak” | 
GMD ARO AN AI W | ois wou seas nsde esta cet ease seews 
pension plans. Carpenter Technology Corp. v. Boyton 

S.D 

Pension plans, offsets, ERISA. Buczynski v. General 
ENS SIND ICE 655 oie oss sevessscpceyenacnscabus’ 

Widower benefits, equal protection, discrimination, Pg 
a v. Druggists Mutual Insurance Co. U.S. Supreme 

487 


Under N.J.S.A. 34:15-39.1 et seq., where an employee 
claims to have been discharged or otherwise discriminated 
against by his employer in retaliation for his pursuit of 
workers’ compensation benefits, a complaint may be filed 
in a court of limited criminal jurisdiction charging the 
employer with a disorderly persons offense, an adminis- 
trative penalty proceeding may be initiated by the Com- 
missioner of Labor and Industry, and the employee may 
file a complaint for compensatory relief (reinstatement and 
back pay) with the Commissioner to be proceeded with 
as a quasi-judicial fashion. Lally v. Copygraphics. ADD. 


The administrative remedy is not necessarily sinha, 
and an employee who claims to have been the victim of 
discrimination in retailation for his pursuit of workers’ 
compensation benefits also has a judicially cognizable 
cause of action against his employer for compensatory 
and punitive damages. Lally v. Copygraphics. App. Div. 521 
WRONGFUL DEATH 

FELA, evidence, income tax. Norfolk & Western Rail- 
way Co. v. Liepett, Administratrix. U.S. Supreme Ct. 227 


FEDERAL LEGISLATION SERIES 

Federal Magistrate Act of 1979, by Susan B. Koehn .. 107 

Pipeline Safety Act of 1979, by Patrick R. Mahoney .. 219 

Archaeological Resources Protection Act of 1979, by 
Mitch Auslander 

— aw Conservation Act of 1979, by pea 


ARTICLES 

Motion Practice, by Hon. Martin L. Haines, J.S.C. ... 

Medical Malpractice Procedure Under Rule 4:21, by 
Hon. Edward S. Miller, J.S.C. 

New Appellate Procedures To Be Implemented 

Report Of Community Mental Health Law Project, 
Inc., by Harold Garwin 

Witnesses And The Trial Attorney, by Hon. Henry B. 
McFarland, J.D.C. (retired) 

Revised Manual On Style 

Year-End Report On The Judiciary, by Chief Justice 
Warren E. Burger 

Obtaining Service Abroad Of Judicial Documents, by 
William E. Schkeeper 83 

Annual Report Of Child Placement Advisory Council.. 105 

The Trade Act In New Jersey, by C. Gary Cantell and 
Laurence Seidel 1 

Interest Arbitration: Who’s Winning In New Jersey? 
by Ernest Gross and Petro Stawnychy 

Annual Report On The State Of The Judiciary, by Hon. 
Warren E. Burger 129 

Municipal Government and the Supreme Court - 1979, 
by Lewis Goldshore 153 

Trial Attorney Certification Board Issues Report 

Goldmann Receives Second Annual New Jersey Law 
Journal Award 

Proposed Amendments To Federal Rules Of Criminal 
Procedure 

Petitions For Certification Granted 

ABA Model Rules Of Professional Conduct 

Sale Of Personal Residence—Alert To Family Practi- 
tioners, by Gary N. Skoloff 

How The State’s Highest Court Reaches Decisions, by 
Hon. Stewart G. Pollock 

Presumptive Joint Custody, by Howard Danzig 

The Brethren: A Critique, by Waldron Kraemer and 
Arnold K. Mytelka 

Notice Of Settlement Act, by Francis A. Margalotti .. 

The ‘Grossest’ Tax In New Jersey, by Assemblyman 
W. Cary Edwards, Jr. (R.-Bergen) 

Jersey Justice: Three Hundred Years Of The N.J. 
Judiciary, Part I, by Carla Vivian Bello and Arthur 
T. Vanderbilt II 

Jersey Justice: Three Hundred Years Of The N.J. 
Judiciary, Part II, by Carla Vivian Bello and Arthur 
T. Vanderbilt II 40 

NJSBA Evaluates Proposed ABA Professional Conduct 
Rules 

Agricultural Preservation In The New Jersey Courts, 
by Lewis Goldshore 

Annual Report Of Supreme Court Committee On Unau- 
thorized Practice Of Law 

Highlights Of The State Bar Convention 

Judicial Conference Report 

Inaugural Address Of State Bar President Read 

Crossing The Bar—In New Jersey, by Peter Simmons 545 

Effect Of Abolition Of Dower And Curtesy On Matri- 
monial Cases, by Edward S. Snyder and Lee M. 
Hymerling 

Judicial Conference Report Supplement 

Byrne Addresses State Bar 

State Bar Responds In Letter To Byrne 

Farewell Speech Of State Bar President Bariscillo, Jr. 555 

Remarks Of Attorney General Degnan to State Bar .. 556 

Do Lawyers Ever Make Heaven? by Hon. Edward V. 
Martino, A.J.S.C., Ret. 
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2 ways to keep your New Jersey Law Journals 


Temporarily 


NEW JERSEY LAW JOURNAL BINDER 


PRICE $19.95 


This binder will hold one year’s issues of the Law 
Journal and the Indexes thereto. 


Bound in an attractive green grained, gold stamped 
cover, the binder contains an easily operated latch and 
post mechanism which firmly holds your weekly Law 
Journals for neat, ready reference. 


The binder also has steel hinges and a steel rein- 
forced backbone for ease in use and durability. It will 
make an attractive addition to your library, useable for 


many years to come. 


The price of $19.95 includes postage, handling 
and sales tax. Order today by sending your check to 
N.J. Law Journal Publishing Co., Box 50, Newark, 
N.J. 07101. 


available for ready reference . . . 











Permanently 


JANUARY TO JUNE, 1980 BOUND VOLUME 
OF THE NEW JERSEY LAW JOURNAL 


PRICE $43.00 


A limited number of bound volumes of the January 
to June, 1980 Law Journals with Semi-annual Index 
are on hand. 


Ideal for your law library, these volumes are sturdily 
bound, for many years’ service, in tan buckram with 
year and volume numbers gold stamped on red and 
black leather panels. 


Reasonably priced at $43.00. To order your copy 
send your check to N.J. Law Journal Publishing Co., 
Box 50, Newark, N.J. 07101. 








